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APPENDIX 
SECURITY AND CONSTITUTIONAL RIGHTS 


A Study of Methods of Providing Due Process of Law in 
Federal Loyalty-Security Programs 


THURSDAY, JULY 2, 1959 


U.S. SENATE, 
SUBCOMMITTEE ON CoNSTITUTIONAL RIGHTS 
OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 
(By order of the Chairman, Senator Thomas C. Hennings, Jr., the 
following materials were ordered printed, without objection, as an 
appendix to the hearing held by the subcommittee on the above date :) 


Before his death, Senator Thomas C. Hennings, Jr., who served as chairman 
of the Subcommittee on Constitutional Rights, planned that certain materials 
relating to the subject of the hearing conducted by the subcommittee on July 2, 
1959, respecting constitutional issues involved in government security regula- 
tions, be printed as an appendix to the record of that hearing. Those materials 
have now been assembled and I have arranged for publication. Since I assumed 
the chairmanship of the subcommittee, I have been confined for a major portion 
of the time in the Naval Hospital at Bethesda, Maryland, where I have undergone 
surgery. I have now returned to my home but I have not had opportunity to 
study personally the materials which will appear. I have, however, been most 
willing to honor the request of our late colleague. 

JOSEPH C. O’MAHONEY, 
Chairman, Senate Judiciary Subcommittee on Constitutional Rights. 


November 1, 1960 
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I. EXCHANGE OF CORRESPONDENCE BETWEEN THE 
SENATE SUBCOMMITTEE ON CONSTITUTIONAL 
RIGHTS AND THE DEPARTMENT OF DEFENSE 


SEPTEMBER 12, 1959, 
The Honorable Nett H. McE.roy, 
The Secretary of Defense, the Department of Defense, 
Washington, D.C. 

DEAR MR. SECRETARY: On June 30, 1959, and again on July 13, 1959, I wrote 
you a letter inviting you to appear before the Subcommittee on Constitutional 
Rights to present the views of the Department of Defense concerning methods 
of obtaining due process of law in hearing procedures under the Federal loyalty 
security programs, particularly the industrial personnel security program. 

On July 10, 1959, Deputy Secretary of Defense Thomas S. Gates replied to my 
initial letter, stating that the Department of Defense, together with other inter- 
ested agencies of the Government, were engaged in an intensive study of the 
decision of the Supreme Court in the Greene case to determine its significance 
and effect on the future operations of the industrial security program. Secretary 
Gates stated that until such time as that study was completed, it would be 
inappropriate for any Department of Defense official tc testify before this 
subcommittee, but that upon the establishment of an executive branch position 
he would communicate further with me regarding such an appearance. 

In the light of Secretary Gates’ letter, and a letter of similar import sent to me 
on July 16 by George W. Vaughan, assistant to the Secretary for Legislative 
Affairs, it was highly disturbing to read in the Friday, September 11, edition 
of the Washington Evening Star a news dispatch reporting that the White House 
intends to issue an Executive order in the near future dealing with the industrial 
personnel security program. I trust that this news dispatch was in error, and 
that no such definitive action formalizing procedures in the industrial personnel 
security program will be taken before the Constitutional Rights Subcommittee 
has the opportunity to hear the testimony of appropriate Government officials, 
including representatives from the Department of Defense. 

I shall appreciate hearing from you immediately whether the study of the 
Greene decision referred to in Secretary Gates’ letter has been completed, and if 
so, when it would be convenient for you and other appropriate officials of the 
Department of Defense to testify before the Subcommittee on Constitutional 
Rights. 

Sincerely yours, 
THOMAS C. HENNINGS, Jr., 
Chairman. 


GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE, 
Washington, D.C., September 22, 1959. 
Hon. THomMAS C. HENNINGS, JR., 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, U.S. Senate. 

DEAR Mr. CHAIRMAN: The Secretary of Defense has asked me to reply to your 
letter of September 12, 1959, with regard to the problem of establishing hearing 
procedures under the industrial security program of the Department of Defense 
to meet the pronouncements of the Supreme Court in the Greene case. 

The effect of the Greene case upon the future operation of the industrial 
security program has been the subject of study not only by this Department 
but by the executive branch of the Government as a whole. We are not aware 
of the source of the story in the Washington Evening Star of September 11, 
which you enclosed. I am informed that a decision with respect to this matter 
has not in fact been made. 
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You may be sure that upon the establishment of an executive branch position 
we will communicate with you further. 
Sincerely yours, 
J. VINCENT BURKE, JR. 


OCTOBER 26, 1959. 
Hon. J. VINCENT BURKE, Jr., ‘ 
General Counsel, Department of Defense, 
Washington, D.C. 

DEAR Mr. BurKeE: I am taking the liberty of writing you in connection with 
your letter dated September 22, 1959, which was a reply to the letter addressed 
to the Secretary of Defense dated September 12, 1859, by Senator THoMmas C. 
HENNINGS. JR., Chairman of the Constitutional Rights Subcommittee, concerning 
hearing procedures under the industrial personnel security program. 

I believe there is apprehension that hearing procedures will be established 
by Executive order for an industrial personnel security review program without 
legislative authorization because of a statement made on the floor of the House 
on Friday, September 11, 1959. 

CONGRESSIONAL REcorD, volume 105, No. 161, daily edition (p. 17587, cols. 2 and 


8): 


“RELATING TO SECURITY PROGRAM WITH RESPECT TO DEFENSE CONTRACTORS AND 
THEIR EMPLOYEES 


(Mr. WaLTerR asked and was given permission to address the House for 1 
minute. ) 

“Mr. WaLTeR. Mr. Speaker, there has been scheduled under suspension of the 
rules H.R. 8121. I have just been informed that the matter involved in this bill 
will be treated with administratively, and therefore I wish to announce that 
there will be no motion to suspend the rules and pass the bill.” 

Senator HENNINGS is expected to return within a few weeks and I merely 
wish to remind you that the Senate Constitutional Rights Subcommittee wanted 
to be able to receive the views of the Department of Defense and, if necessary, the 
Department of Justice, before any industrial personnel security review program 
is established. As soon as a printed record of the public hearing held by the 
subcommittee on July 2, 1959—shortly after the U.S. Supreme Court decision 
in the Greene case—is available, we shall be happy to send you immediately 
as many copies as you desire. 

Your continuing cooperation will be appreciated. 

Sincerely, 
CHARLES H. SLAYMAN, Jr., 
Chief Counsel and Staff Director. 


GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE, 
Washington, D.C., October 30, 1959. 
Mr. CHARLES H. SLAYMAN, Jr., 
Chief Counsel and Staff Director, 
Subcommittee on Constitutional Rights, 
Committee on the Judiciary, 
U.S. Senate. 

DEAR Mr. SLAYMAN: This refers to your letters of October 26, 1959, with 
respect to action to be taken by the Government asa result of the Supreme Court’s 
decision in the Greene case. I have reviewed the previous correspondence be- 
tween the subcommittee and the Department of Defense and I believe it has been 
indicated that the executive branch as a whole has had under consideration 
since the issuance of that decision appropriate ection to bring the industrial 
security program into consonance with the decision of the Court. 

Both the possible issuance of an Executive order and the submission of pro- 
posed legislation to the Congress have been under consideration, but no final 
decision with respect to these has been made. I am sure you are aware that 
the decision to issue an Executive order is that of the President. In addition. 
any recommendation for legislation submitted by any branch of the executive 
department can be made only with the approval of the President, usually 
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provided through the medium of the Bureau of the Budget. These decisions are, 
of course, not within the purview of the Department of Defense or of this office, 
We will be pleased to receive copies of the subcommittee hearings of July 2 
as soon as these are available. We have previously obtained copies of the state 
ments of the witnesses which we have studied with interest. 
Sincerely yours, 


J. VINCENT BURKE, Jr. 


U.S. SENATE, 
COMMITTEE ON THE JUDICIARY, 
SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS, 
January 21, 1960. 
Hon. THOMAS 8S. GATES, Jr., 
Secretary of Defense, 
Department cf Defense, 
The Pentagon, Washington, D.C. 


Dear Mr. SECRETARY: The attached news article by Anthony Lewis, from the 
January 17, 1960, New York Times, reporting that an Executive order reestablish- 
ing the industrial personnel security program will soon be issued, has just 
come to my attention. It has been my understanding from earlier correspondence 
with the Secretary of Defense that such action would not be taken before the 
Secretary’s views had been given to the Senate Subcommittee on Constitutional 
Rights. 

On June 30, 1959, I extended an invitation to your predecessor, the Honorable 
Neil H. McElroy, to appear before the Subcommittee on Constitutional Rights 
to present the Secretary’s views on methods of obtaining due process of law 
in hearing procedures under the industrial personnel security program, in keeping 
with the decision of the Supreme Court in the Greene case which invalidated 
that program. 

The invitation was declined in a communication signed by yourself, dated 
July 10, 1959, suggesting that further study of the problem was needed before 
a position of the executive branch could be established. On that occasion 
you stated: “Upon the establishment of an executive branch position, I shall 
communicate with you further regarding such an appearance.” 

In subsequent correspondence, prompted by other reports in the newspapers 
that an Executive order reestablishing the industrial security program was 
imminent, this commitment to inform the subcommittee of the executive branch 
position was repeated. 

The subcommittee would still like to hear the Secretary of Defense on this 
matter before an Executive order is issued. I am sure that a mutually con- 
venient date can be arranged. Considering the grave constitutional issues 
involved in this matter, which are of profound interest to the Congress as well as 
the executive branch, I sincerely hope that you will accept this invitation to 
appear before the Senate Subcommittee on Constitutional Rights. 

I would appreciate hearing from you at your earliest convenience. 

Sincerely, 
THOMAS C, HENNINGS, Jr., 
Chairman. 


(Epitor’s Nore: For further correspondence with the Department of Defense, 
see pp. 1946-1948. ) 
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Il. EXCERPT FROM PRESIDENTIAL NEWS CONFERENCE, 
JULY 1, 1959, FOLLOWING UNITED STATES SUPREME 
COURT DECISION IN GREENE v. McELROY 


J. F. Ter Horst (The Detroit News). Sir, this week the Supreme Court ruled 
out of bounds the nation’s industrial security clearance program on the grounds 
that neither Congress nor the Executive Branch had authorized it. I wonder, 
sir, if you could tell us whether you feel the continuation of this program is 
vital to the country, and also whether you would prefer to have Congress initiate 
the authorization or whether you will do so? 

President EISENHOWER. As quickly as that decision was handed down, our 
people were directed to begin a study of it, because it is one of those things, be- 
cause they made it on these sole grounds that proper—that authority had not 
been delegated, I don’t know whether they—what the further decisions would 
be made if we did so delegate it or did attempt it, so I think it will have to be 
studied and then an answer reached. 
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Ill. STATEMENT FROM THE WHITE HOUSE, FEBRUARY 
20, 1960, REGARDING EXECUTIVE ORDER NO. 10865 (IN- 
CLUDING TEXT OF ORDER) 


THE WHITE Howse. 

The President today issued an Executive Order authorizing revised industria] 
security procedures. Certain aspects of the previous program were considered 
by the United States Supreme Court in the case of Greene v. McElroy, decided 
June 29, 1959. 

Today’s Order prescribes standards and procedures for granting individual 
defense workers the privilege of access to classified defense information. The 
President determined that this Order both protects the nation’s security and 
affords the maximum possible safeguards for the individuals affected by it. 
Also, the Order expressly provides that decisions under it shall in no sense 
be a determination as to the loyalty of particular persons. 

Detailed departmental regulations will implement the Order. Its general 
requirements include an opportunity to respond to the detailed statement of 
the reasons why an access authorization may be refused and an opportunity to 
appear personally in support of an application for access. The applicant must 
be allowed to cross-examine persons who have made adverse statements against 
him on disputed questions of fact. Limited exceptions to this general rule are 
expressly set forth. 

When such exceptions are invoked, a final decision adverse to the applicant 
can be made only by the head of the department based upon his personal review 
of the case. Additional safeguards are also prescribed. If, for example, the 
informant is a confidential intelligence agent, the head of department or inves- 
tigative agency must so state and also certify that disclosure of his identity 
would be substantially harmful to the national interest. Other excepted infor- 
mation may be used only after a preliminary determination that the informa- 
tion appears to be reliable and material; a determination that failure to use it 
would be substantially harmful to the national security; and a determination 
that the person who made the statement “cannot appear to testify (a) due to 
death, severe illness, or similar cause, in which case the identity of the person 
and the information to be considered shall be made available to the applicant, 
or (b) due to some other cause determined by the head of the department to 
be good and sufficient.’ Only if all indispensable determinations set forth in 
the Order are made, can the information be used; in that event the applicant 
must be given an appropriate summary of it and the absence of cross-examina- 
tion must be considered. Similar provisions apply to classified physical evi- 
dence or records other than investigative reports as such. 

Consistent with the new procedures, the Order provides for cooperation in the 
production of witnesses so that applicants for access may have the maximum 
benefit of the cross-examination procedures accorded by this Order. 

Special provision is made for the unusual case in which the head of depart- 
ment personally determines that these procedures cannot be used. 

A full understanding of these procedures requires a careful reading of the 
Order’s full text which is as follows: 


EXECUTIVE ORDER NO. 10865 
SAFEGUARDING CLASSIFIED INFORMATION WITHIN INDUSTRY 


WHEREAS it is mandatory that the United States protect itself against hostile 


or destructive activities by preventing unauthorized disclosures of classified 
information relating to the national defense ; and 


WHuenreas it is a fundamental principle of our Government to protect the in- 
terests of individuals against unreasonable or unwarranted encroachment; and 
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WuHereEas I find that the provisions and procedures prescribed by this order 
are necessary to assure the preservation of the integrity of classified defense 
information and to protect the national interest ; and 

Wuereas I find that those provisions and procedures recognize the interests 
of individuals affected thereby and provide maximum possible safeguards to pro- 
tect such interests : 

Now, THEREFORE, under and by virtue of the authority vested in me by the 
Constitution and statutes of the United States, and as President of the United 
States and as Commander in Chief of the armed forces of the United States, it is 
hereby ordered as follows: 

SecTION 1. (a) The Secretary of State, the Secretary of Defense, the Commis- 
sioners of the Atomic Energy Commission, the Administrator of the National 
Aeronautics and Space Administration, and the Administrator of the Federal 
Aviation Agency, respectively, shall, by regulation, prescribe such specific re 
quirements, restrictions, and other safeguards as they consider necessary to pro- 
tect (1) releases of classified information to or within United States industry 
that relate to bidding on, or the negotiation, award, performance, or termina- 
tion of, contracts with their respective agencies, and (2) other releases of 
classified information to or within industry that such agencies have responsi- 
bility for safeguarding. So far as possible, regulations prescribed by them 
under this order shall be uniform and provide for full cooperation among the 
agencies concerned. 

(b) Under agreement between the Department of Defense and any other de 
partment or agency of the United States, including but not limited to, those 
referred to in subsection (c) of this section, regulations prescribed by the 
Secretary of Defense under subsection (a) of this section may be extended 
to apply to protect releases (1) of classified information to or within United 
States industry that relate to bidding on, or the negotiation, award, performance, 
or termination of, contracts with such other department or agency, and (2) 
other releases of classified information to or within industry which such other 
department or agency has responsibility for safeguarding. 

(c) When used in this order, the term “head of a department” means the Secre- 
tary of State, the Secretary of Defense, the Commissioners of the Atomic Energy 
Commission, the Administrator of the National Aeronautics and Space Adminis- 
tration, the Administrator of the Federal Aviation Agency, and, in sections 4 and 
8, includes the Attorney General. The term “department” means the Department 
of State, the Department of Defense, and the Atomic Energy Commission, the 
National Aeronautics and Space Administration, the Federal Aviation Agency, 
and, in sections 4 and 8, includes the Department of Justice. 

Section 2. An authorization for access to classified information may be granted 
by the head of a department or his designee, including, but not limited to, those 
officials named in section 8 of this order, to an individual, hereinafter termed 
an “applicant,” for a specific classification category only upon a finding that it 
is clearly consistent with the national interest to do so. 

SECTION 3. Except as provided in section 9 of this order, an authorization for 
access to a specific classification category may not be finally denied or revoked 
by the head of a department or his designee, including, but not limited to, those 
officials named in section 8 of this order, unless the applicant has been given the 
following : 

(1) A written statement of the reasons why his access authorization may be 
denied or revoked, which shall be as comprehensive and detailed as the national 
security permits. 

(2) A reasonable opportunity to reply in writing under oath or affirmation to 
the statement of reasons. 

(3) After he has filed under oath or affirmation a written reply to the state- 
ment of reasons, the form and sufficiency of which may be prescribed by regula- 
tions issued by the head of the department concerned, an opportunity to appear 
personally before the head of the department concerned or his designee, including, 
but not limited to, those officials named in section 8 of this order, for the purpose 
of supporting his eligibility for access authorization and to present evidence on 
his behalf. 

(4) A reasonable time to prepare for that appearance. 

(5) An opportunity to be represented by counsel. 

(6) An opportunity to cross-examine persons either orally or through written 
interrogatories in accordance with section 4 on matters not relating to the char- 
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acterization in the statement of reasons of any organization or individual other 
than the applicant. 

(7) A written notice of the final decision in his case which, if adverse, shal 
specify whether the head of the department or his designee, including, but not 
limited to, those officials named in section 8 of this order, found for or against 
him with respect to each allegation in the statement of reasons. 

SecTION 4. (a) An applicant shall be afforded an opportunity to crogs- 
examine persons who have made oral or written statements adverse to the 
applicant relating to a controverted issue except that any such statement may 
be received and considered without affording such opportunity in the circum- 
stances described in either of the following paragraphs : 

(1) The head of the department supplying the statement certifies that the 
person who furnished the information is a confidential informant who has 
been engaged in obtaining intelligence information for the Government and 
that disclosure of his identity would be substantially harmful to the national 
interest. 

(2) The head of the department concerned or his special designee for that 
particular purpose has preliminarily determined, after considering information 
furnished by the investigative agency involved as to the reliability of the per- 
son and the accuracy of the statement concerned, that the statement concerned 
appears to be reliable and material, and the head of the department or such 
special designee has determined that failure to receive and consider such state- 
ment would, in view of the level of access sought, be substantially harmful to the 
national security and that the person who furnished the information cannot 
appear to testify (A) due to death, severe illness, or similar cause, in which 
case the identity of the person and the information to be considered shall be 
made available to the applicant, or (B) due to some other cause determined by 
the head of the department to be good and sufficient. 

(b) Whenever procedures under paragraphs (1) or (2) of subsection (a) 
of this section are used (1) the applicant shall be given a summary of the in- 
formation which shall be as comprehensive and detailed as the national security 
permits, (2) appropriate consideration shall be accorded to the fact that the 
applicant did not have an opportunity to cross-examine such person or persons, 
and (3) a final determination adverse to the applicant shall be made only by 
the head of the department based upon his personal review of the case. 

SecTION 5. (a) Records compiled in the regular course of business, or other 
physical evidence other than investigative reports, may be received and con- 
sidered subject to rebuttal without authenticating witnesses, provided that 
such information has been furnished to the department concerned by an in- 
vestigative agency pursuant to its responsibilities in connection with assisting 
the head of the department concerned to safeguard classified information with- 
in industry pursuant to this order. 

(b) Records compiled in the regular course of business, or other physical evi- 
dence other than investigative reports, relating to a controverted issue which, 
because they are classified, may not be inspected by the applicant, may be re- 
ceived and considered provided that: (1) the head of the department concerned 
or his special designee for that purpose has made a preliminary determination 
that such physical evidence appears to be material, (2) the head of the depart- 
ment concerned or such designee has made a determination that failure to receive 
and consider such physical evidence would, in view of the level of access sought, 
be substantially harmful to the national security, and (3) to the extent that the 
national security permits, a Summary or description of such physical evidence 
is made available to the applicant. In every such case, information as to the 
authenticity and accuracy of such physical evidence furnished by the investiga- 
tive agency involved shall be considered. In such instances a final determination 
adverse to the applicant shall be made only by the head of the department based 
upon his personal review of the case. 

Section 6. Because existing law does not authorize the Department of State, 
the Department of Defense, or the National Aeronautics and Space Administra- 
tion to subpena witnesses, the Secretary of State, the Secretary of Defense, or 
the Administrator of the National Aeronautics and Space Administration, or his 
representative, may issue, in appropriate case, invitations and requests to appear 
and testify in order that the applicant may have the opportunity to cross-examine 
as provided by this order. So far as the national security permits, the head of 
the investigative agency involved shall cooperate with the Secretary or the Ad- 
ministrator, as the case may be, in identifying persons who have made statements 
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adverse to the applicant and in assisting him in making them available for cross- 
examination. If a person so invited is an officer or employee of the executive 
pranch of the Government or a member of the armed forces of the United States, 
the head of the department or agency concerned shall cooperate in making that 
person available for cross-examination. 

Secrion 7. Any determination under this order adverse to an applicant shall 
be a determination in terms of the national interest and shall in no sense be a de- 
termination as to the loyalty of the applicant concerned. 

Section 8. Except as otherwise specified in the preceding provisions of this 
order, any authority vested in the head of a department by this order may be 
delegated to the— 

(1) Under Secretary of State or a Deputy Under Secretary of State, in 
the case of authority vested in the Secretary of State; 

(2) Deputy Secretary of Defense or an Assistant Secretary of Defense, 
in the case of authority vested in the Secretary of Defense; 

(3) General Manager of the Atomic Energy Commission, in the case of 
authority vested in the Commissioners of the Atomic Energy Commission ; 

(4) Deputy Administrator of the National Aeronautics and Space Ad- 
ministration, in the case of authority vested in the Administrator of the 
National Aeronautics and Space Administration ; 

(5). Deputy Administrator of the Federal Aviation Agency, in the case 
of authority vested in the Administrator of the Federal Aviation Agency ; or 

(6) Deputy Attorney General or an Assistant Attorney General, in the 
case of authority vested in the Attorney General. 

SecTion 9. Nothing contained in this order shall be deemed to limit or affect 
the responsibility and powers of the head of a department to deny or revoke 
access to a specific classification category if the security of the nation so requires. 
Such authority may not be delegated and may be exercised only when the head of 
a department determines that the procedures prescribed in sections 3, 4, and 5 
cannot be invoked consistently with the national security and such determina- 
tion shall be conclusive. 

Dwiecut D. EISENHOWER. 
Tue WuIreE Howse, February 20, 1960. 








IV. TEXTS OF PROCEDURES CONCERNING PERSONNEL 
SECURITY CLEARANCE AND ACCESS AUTHORIZATION 


A. Atomic Energy Commission 


1. CORRESPONDENCE FROM THE ATOMIC ENERGY COMMISSION 


U.S. ATOMIC ENERGY COMMISSION, 
Washington, D.C., September 27, 1960. 
COMMITTEE ON THE JUDICIARY, 
SUBCOM MITTEE ON CONSTITUTIONAL RIGHTS, 
United States Senate, Washington, D.C. 
(Attention Mr. Charles H. Slayman, Jr., Chief Counse!). 

GENTLEMEN: In compliance with your telephonic request of Thursday, Sep- 
tember 22, there are transmitted herewith copies of the AEC procedures concern- 
ing personnel security clearance and access authorization. 

Sincerely yours, 
TuHos. A. COURTNEY, 

(For James R. Yore, Assistant Director 
for Personnel Security, Division of Security). 
Enclosure: 
Annexes 4 and 5. 


2. CRITERIA AND PROCEDURES FOR DETERMINING ELIGIBILITY FOR 
SECURITY CLEARANCE FOR AEC EMPLOYMENT 


ATOMIC ENERGY COMMISSION 


(Effective originally as published in the Federal Register of May 10, 1956, 
and as amended on September 20, 1956, and July 12, 1960) 


TITLE 10—ATOMIC ENERGY 
CHAPTER I—ATOMIC ENERGY COMMISSION 


PART 4—CRITERIA AND PROCEDURES FOR DETERMINING ELIGIBILITY FOR 
SECURITY CLEARANCE 


APPLICATION TO GOVERNMENT EMPLOY MENT 


The current title of 10 CFR Part 4 is changed from “Criteria and Pro- 
cedures for Determining Eligibility for Security Clearance” to “Criteria and 
Procedures for Determining Eligibility for Security Clearance for AEC employ- 
ment.” 

Effective upon publication in the FEDERAL REGISTER, Part 4 is hereby amended 
to read as follows: 

GENERAL PRULVISIONS 


Sec. 

4.1 Purpose. 
4.2 Scope. 

4.3 Reference. 
4.4 Policy. 
§4.5 Definitions. 


CRITERIA FOR DETERMINING ELIGIBILITY FOR SECURITY CLEARANCE 


4.10 Application of the criteria. 
4.11 Derogatory information. 
PROCEDURES 
4.20 Purpose of the procedures. 
4.21 Suspension of clearance. 
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Sec. 
4.22 Notice to individual. 
4.23 Additional information. 
4.24 Failure of individual to request a hearing. 
4.25 Appointment of Boards. ; 
4.26 Appointment of Counsel to Personnel Security Boards 
4.27 Conduct of proceedings. 
4.28 Recommendation of the Board. 
4.29 New evidence. 
4.30 Actions on the recommendations. 
4.31 Recommendations of the AEC Personnel Security Review Board. 
4.32 Action by the General Manager. 
4.33 Reconsideration of cases. 
MISCELLANEOUS 
4.34 Washington area cases. 
4.35 Modification of procedure. 


AUTHORITY: §§ 4.1 to 4.35 issued under sec. 161, 68 Stat. 948; 42 U.S.C. 2201. 


GENERAL PROVISIONS 


§4.1 Purpose. This part establishes the criteria, procedures, and methods 
for resolving questions concerning the eligibility of an individual for security 
clearance pursuant to the Atomic Energy Act of 1954. The appropriate provisions 
of this part are also to be used to the extent the Commission has responsibilities 
under Executive Order 10450, as amended. 
$4.2 Scope. 

The criteria and procedures outlined in this part shall be used in those cases 
in which there are questions of eligibility for AEC security clearance for 
employment, involving: 

(a) Employees (including consultants) of, and applicants for employment 
with, the Atomic Energy Commission ; 

(b) Those other persons designated by the General Manager of the Atomic 
Energy Commission. 

$4.3 Reference. The pertinent sections of the Atomic Energy Act of 1954 
are as follows: 


Sec. 141. Policy. It shall be the policy of the Commission to control the dissemination 
and disclosure of Restricted Data in such a manner as to assure the common defense 
and security * * * 

Sec. 145. Restriction. (a) No arrangement shall be made under section 31, no con- 
tract shall be made or continued in effect under section 41, and no license shall be issued 
under section 103 or 104, unless the person with whom such arrangement is made, the 
contractor or prospective contractor, or the prospective licensee agrees in writing not to 
permit any individual to have access to Restricted Data until the Civil Service Com 
mission shall have made an investigation and report to the Commission on the character, 
associations, and loyalty of such individual, and the Commission shall have determined 
that permitting such person to have access to Restricted Data will not endanger the 
common defense and security. 

(b) Except as authorized by the Commission or the General Manager upon a determi- 
nation by the Commission or General Manager that such action is clearly consistent 
with the national interest, no individual shall be employed by the Commission nor shall 
the Commission permit any individual to have access to Restricted Data until the Civil 
Service Commission shall have made an investigation and report to the Commission on 
the character, associations, and loyalty of such individual, and the Commission shall 
have determined that permitting such person to have access to Restricted Data will not 
endanger the common defense and security. 

(c) In the event an investigation made pursuant to subsections (a) and (b) of this 
section develops any data reflecting that the individual who is the subject of the investiga- 
tion is of questionable loyalty, the Civil Service Commission shall refer the matter to the 
Federal Bureau of Investigation for the conduct of a full field investigation, the results of 
which shall be furnished to the Civil Service Commission for its information and appro- 
priate action. 

(d) If the President deems it to be in the national interest, he may from time to time 
cause investigations of any group or class which are required by subsections (a) and (b) 
of this section to be made by the Federal Bureau of Investigation instead of by the Civil 
Service Commission. 

(e) Notwithstanding the provisions of subsections (a} and (b) of this section, a major- 
ity of the members of the Commission shall certify those specific positions which are of a 
high degree of importance or sensitivity and upon such certification the investigation 
and reports required by such provisions shall be made by the Federal Bureau of Investi- 
gation instead of by the Civil Service Commission. 

(f) The Commission shall establish standards and specifications in writing as to the 
scope and extent of investigations to be made by the Civil Service Commission pursuant to 
subsections (a) and (b) of this section. Such standards and specifications shall be based 
on the location and class or kind of work to be done, and shall, among other considerations, 
take into account the degree of importance to the common defense and security of the 
Restricted Data to which access will be permitted ; 


SEc. 161. General provisions. In the performance of its functions the Commission is 
authorized to : 
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(a) Establish advisory boards to advise with and make recommendations to the Com. 
mission on the legislation, policies, administration, research and other matters: Provided, 
That the Commission issues regulations setting forth the scope, procedure, and limitations 
of the authority of each such board. 

(b) Make such studies and investigations, obtain such information, and hold such meet- 
ings or hearings as the Commission may deem necessary or proper to assist it in the 
administration or enforcement of this act, or any regulations or orders issued thereunder. 
For such purposes the Commission is authorized to administer oaths and affirmations, and 
by subpoena to require any person to appear and testify, or to appear and produce docu- 
ments, or both, at any designated place. No person shall be excused from complying with 
any requirements under this paragraph because of his privilege against self-incrimination, 
but the immunity provisions of the Compulsory Testimony Act of February 11, 1893, shali 

,apply with respect to any individual who specifically claims such privilege. Witnesses 
subpoenaed under this subsection shall be paid the same fees and mileage as are paid 
witnesses in the district courts of the United States. 


$4.4 Policy. It is the policy of the Atomic Energy Commission to carry out 
its responsibility for the security of the atomic energy program in a manner 
consistent with traditional American concepts of justice. To this end, the Com- 
mission has established criteria for determining eligibility for security clearance 
and will afford those individuals described in § 4.2 the opportunity for administra- 
tive review of questions concerning their eligibility for security clearance. 

§4.5 Definitions. As used in this part: 

(a) “Personnel Security Board” means an advisory board appointed by the 
Manager of Operations and consisting of four members, one of whom shall be 
a non-voting member who shall act as counsel to the Board - 

(b) “Board” means the three voting members of the Personnel Security Board. 


CRITERIA FOR DETERMINING ELIGIBILITY FOR SECURITY CLEARANCE 


§4.10 Application of the criteria. (a) The decision as to security clearance 
is a comprehensive, commonsense judgment, made after consideration of all the 
relevant information, favorable or unfavorable, as to whether or not the grant- 
ing of security clearance would endanger the common defense and security. If 
it is determined that the common defense and security will not be endangered, 
security clearance will be granted; otherwise, security clearance will be denied. 

(b) To assist in making these determinations, on the basis of all the informa- 
tion in a particular case, there are set forth in this part a number of specific 
types of derogatory information. These criteria are not exhaustive but contain 
the principal types of derogatory information which create a question as to the 
individual’s eligibility for security clearance. While there musi necessarily be 
adherence to such criteria, the Commission is not limited thereto, nor precluded 
from exercising its judgment that information or facts in a case under its cogni- 
zance are derogatory although at variance with, or outside the scope of, the 
stated categories. These criteria are subject to continuing review and may be 
revised from time to time as experience and circumstances may make desirable. 

(c) When the reports of investigation of an individual contain information 
reasonably tending to establish the truth of one or more of the items in the 
criteria, such information shall be regarded as substantially derogatory and 
shall create a question as to his eligibility for security clearance. However, 
when such information involves association with organizations or individuals, 
which is the result of, and is limited to, normal business or professional! activity 
or chance or casual meetings, Managers of Operations may determine whether 
such information is substantially derogatory. Managers of Operations shall 
refer cases involving substantially derogatory information to the Director, Di- 
vision of Security, AEC. The Director, Division of Security, AEC, may author- 
ize the granting of security clearance on the basis of the existing record, or may 
authorize the conduct of an interview with the individual and, on the basis of 
such interview and such other investigation as he deems appropriate, may 
authorize the granting of security clearance. Otherwise, a question concerning 
the eligibility of an individual for security clearance shall be resolved in ac- 
cordance with the procedures set forth in §§ 4.20 et seq. of this part. 

(d) In resolving a question concerning the eligibility of an individual for 
security clearance, the following principles shall be applied by the Board: 

(1) Where there are grounds sufficient to establish a reasonable belief as to the 
truth of one or more of the items in Category “A,” this shall create a presumption 
of security risk which, if not satisfactorily rebutted by the individual shall result 
in an adverse recommendation. 

(2) Where there are grounds sufficient to establish a reasonable belief as to 
the truth of one or more of the items in Category “B,” the extent of activities, 
the period in which such activities occurred, the length of time which has since 
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elapsed, and the attitudes and convictions of the individual shall be considered 
in determining whether the recommendation will be adverse or favorable. ’ 
§4.11 Derogatory information—(a) Category “A” derogatory information. 


Category “A” includes those cases in which the individual or his spouse has: 

(1) Committed or attempted to commit, or aided, or abetted another who com- 
mitted or attempted to commit, any act of sabotage, espionage, treason or 
sedition ; 

(2) Knowingly established an association with espionage or sabotage agents 
of a foreign nation ; with individuals reliably reported as suspected of espionage 
or sabotage; with representatives of foreign nations whose interests may be 
inimical to the interests of the United States, with traitors, seditionists, an- 
archists, or revolutionists ; 

(3) Held membership in any organization or group designated by the Attor- 
ney General pursuant to Executive Order 10450, as amended, provided the indi- 
vidual did not withdraw from such membership when the organization was so 
identified, or did not otherwise establish his rejection of its subversive aims; or, 
prior to the declaration by the Attorney General, participated in the activities 
of such an organization in a capacity where he should reasonably have had knowl- 
edge as to the subversive aims of the organization and did not establish his re- 
jection of its subversive aims. (If an organization has been removed from the 
Attorney General’s list, membership in the organization after such removal shall 
not be considered as Category “A” derogatory information but may be considered 
as Category “B” derogatory information. ) 

(4) Publicly or privately advocated revolution by force or violence to over- 
throw the Government of the United States or the alteration of the form of Gov- 
ernment of the United States by unconstitutional means; 


Category “A” also includes those cases in which the individual has : 

(5) Deliberately omitted significant information from or falsified his Per- 
sonnel Security Questionnaire or Personal History Statement concerning a sig- 
nificant matter ; 

(6) Wilfully violated or disregarded security regulations to a degree which 
would endanger the common defense and security; or intentionally disclosed 
classified information to any person not authorized to receive it: 

(7) Any mental illness of a nature which in the opinion of competent medical 
authority may cause significant defect in the judgment or reliability of the 
individual ; 

(8) Been convicted of crimes indicating habitual criminal tendencies; 

(9) Been, or is, a user or drugs habitually, without adequate evidence of 
rehabilitation. 

(b) Category “B” derogatory information. In evaluating items under this 
category, the extent of the activities, the period in which such activities 
occurred, the length of time which has since elapsed, and the attitudes and 
convictions of the individual shall be considered. Category “B” includes those 
cases in which the individual or his spouse has: 

(1) Advocated Totalitarian, Fascist, Communist or other subversive political 
ideologies and has not subsequently established his rejection of them. 

(2) Associated with persons falling within the provisions of Category “B”’-1, 
subparagraph (1) of this paragraph, when the individual himself did not estab- 
lish his rejection of such ideologies. (Ordinarily this will not include chance 
or casual meetings nor contacts limited to normal business or official relations. ) 

(3) Affiliated with any organization or group designated in Category “A,” 
paragraph (a)3, of this section, provided the individual did not discontinue 
such affiliation when the organization was so identified or did not otherwise 
establish his rejection of its subversive aims; 

(4) Associated with any person falling within the provisions of Category 
“A,” paragraph (a)3, of this section, provided the individual did not discontinue 
such association when the organization was so identified or did not otherwise 
establish his rejection of its subversive aims. (Ordinarily this will not include 
chance or casual meetings nor contacts limited to normal business or official 
relations. ) 

(5) Parent(s), brother(s), sister(s), spouse, or offspring residing in a nation 
whose interests may be inimical to the interests of the United States, or in 
satellites or occupied areas thereof (to be evaluated in the light of the risk 
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that pressure applied through such close relatives could force the individual to 
reveal sensitive information or perform an act of sabotage) ; 


Category “B” also includes those cases in which the individual : 

(6) Refuses to serve in the Armed Forces when such refusal cannot be clearly 
shown to be due to religious convictions; : 

(7) Has been grossly careless in failing to protect or safeguard any Restricted 
Data or other classified information ; 

(8) Has abused trust, has been dishonest, or has engaged in infamous, immora] 
or notoriously disgraceful conduct : : 

(9) Isa sexual pervert or homosexual; 

(10) Is a user of alcohol habitually and to excess, or has been such without 
adequate evidence of rehabiiltation ; 

(11) Refuses, upon the ground of constitutional privilege against self. 
incrimination, to testify before a Congressional Committee regarding charges 
of his alleged disloyalty or other misconduct. 


PROCEDURES 


§ 4.20 Purpose of the procedures. These procedures establish methods for 
the conduct of personnel security board hearings and administrative review of 
questions concerning an individual's eligibility for security clearance pursuant 
to the Atomic Energy Act of 1954, when it has been determined that such 
questions cannot be favorably resolved by informal interview or other investi- 
gation. . 

§ 4.21 Suspension of clearance. In those cases where information is re. 
ceived which raises a question concerning the continued eligibility of an indi- 
vidual for AEC security clearance, the Manager of the office concerned shall 
forward to the General Manager, via the Director, Division of Security, AKC, 
his recommendation as to whether the individual’s clearance should be suspended 
pending the final determination resulting from the operation of the procedures 
provided in this part. In making this recommendation the Manager shall con- 
sider such factors as the seriousness of the derogatory information developed, 
the possible access of the individual to classified information, and the individual's 
opportunity by reason of his position to commit acts adversely affecting the 
national security. The clearance of an individual shall not be suspended except 
by direction of the General Manager. 

§ 4.22 Notice to individual. A notification letter, approved by the Division 
of Security, AEC, and the Office of the General Counsel, and signed by the 
Manager of Operations, shall be presented to each individual whose eligibility 
for clearance is in question. Where practicable, such letter shall be presented to 
the individual in person. The letter shall state: 

(a) That information in possession of the Commission has created a question 
concerning the individual’s eligibility for security clearance: 

(b) The information, in as much detail and as specifically as considerations 
of security permit, which creates a question regarding the individual's eligibility 
for security clearance ; 

(c) That within twenty days of the date of receipt of the notification letter 
the individual must indicate in writing to the Manager from whom he received 
such letter whether he wishes a hearing before a Personnel Security Board; 

(d) That within twenty days of the date of receipt of the notification letter, 
the individual is requested to file with the Manager from whom he received such 
letter his written answer to the matters contained therein : 

(e) That, if the individual so requests, a hearing will be scheduled before a 
Personnel Security Board at a mutually convenient time and place for the 
purpose of eliciting information to assist in determining the eligibility of the 
individual for security clearance ; 

(f) That, if the individual requests a hearing, he will be notified in writing 
of the membership of a Personnel Security Board when it is appointed by the 
Manager ; 

(g) That the individual will have the right to appear personally before a 
Personnel Security Board, and present evidence in his own behalf, through 
witnesses, or by documents, or both, and subject to the limitations set forth in 
§ 4.27 (f) and (m), be present during the entire hearing and be represented by 
counsel of his own choosing. 
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(h) That the individual’s failure to file a written request for a hearing before 
a Personnel Security Board, in accordance with (c) of this section, will be 
considered as a relinquishment by him of the opportunity of availing himself 
of the privileges accorded to him under the hearing and review procedure pro- 
vided in this part, and that in such event a recommendation as to the final 
action to be taken will be made by the Manager of Operations and submitted to 
the General Manager for his decision on the basis of the existing record without 
reference to a Personnel Security Board ; 

(i) His clearance status until further notice ; 

(j) The name of the designated AEC official to contact for any further 
information desired. 

$4.23 Additional information. A copy of this part shall be given to the 
individual with the notification letter. 

§4.24 Failure of individual to request a hearing. (a) In the event the indi- 
vidual fails, within the prescribed time, to file a written request for a hearing 
before a Personnel Security Board, a recommendation as to the finat action to 
be taken shall be made by the Manager of Operations to the General Manager on 
the basis of the existing record ; 

(b) The Manager of Operations may for good cause, at the request of the 
individual, extend the time for filing a written request for a hearing or for 
filing a written answer to the matters contained in the notification letter. 

§4.25 Appointment of Personnel Security Boards. (a) Upon receipt from 
the individual of his written answer to the notification letter, signifying his 
desire to appear before a Personnel Security Board, the Manager shall forthwith 
appoint a Personnel Security Board consisting of four members, one of whom 
shall be a nonvoting member who shall act as counsel to the Board in accordance 
with the provisions of §§ 4.26 and 4.27. One member of the Board shall be 
designated as the Chairman of the Personnel Security Board ; 

(b) The personnel of the Board, when practicable as determined by the 
Manager, shall consist of at least one member who is an attorney and one 
member who is familiar with the general field of work of the individual: 

(c) The personnel of the Board shall be selected from a panel of individuals 
possessing the highest degree of integrity, ability and good judgment. Such 
panels may not include an employee of the AEC as a voting member of a Per- 
sonnel Security Board ; 

(d) All persons serving as members of Personnel Security Boards shall have 
an AEC “Q” security clearance; 

(e) No person shall serve as a member of a Personnel Security Board who 
has prejudged the case to be heard ; who possesses information that would make 
it embarrassing to render impartial recommendations or advice; or who for bias 
or prejudice generated for any reason would be unable to render fair and im- 
partial recommendations or advice; 

(f) Immediately upon the appointment of a Personnel Security Board, the 
Manager will notify the individual of the identity of the members of the Per- 
sonnel Security Board and of his right to challenge any member for cause, such 
challenge or challenges, accompanied by the reasons therefor, to be submitted to 
the Manager within seventy-two hours of the receipt of the notice; 

(g) In the event that the individual challenges a member or members of the 
Personnel Security Board, the justification of the action of the individual shall 
be determined by the Manager. Where the challenge of the individual is sus- 
tained, the Manager shall forthwith appoint such new members as required to 
constitute a full Personnel Security Board and notify the individual. The 
individual shall have the right to challenge such new members for cause and 
such challenge shall be dealt with in the same manner as an original challenge. 
The Manager shall also notify the individual of his rejection of any challenge. 
The Personnel Security Board shall convene as soon as is reasonably practicable; 

(h) The Manager of Operations shall notify the individual in writing, at least 
one week in advance, of the date, hour, and place the Personnel Security Board 
will convene. In the event the individual fails to appear at the time and place 
specified, a recommendation as to the final action to be taken shall be made by 
the Manager of Operations to the General Manager on the basis of the exist- 
ing record. However, the Manager of Operations may for good cause, at the 
request of the individual, permit the individual to appear before a Personnel 
Security Board at a newly scheduled date, hour, and place. 

$4.26. Appointment of Counsel to the Boards. (a) Managers of Operations 
shall appoint an attorney as a non-voting member of the Personnel Security 
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Board to serve as counsel to the Board; such attorney shall possess the highest 
degree of integrity, ability and good judgment and shall have an AEC “Q” 
clearance. Counsel to the Board may be an employee of the AEC, or he may be 
an attorney specifically retained to serve as Counsel to the Board: 

(b) Counsel to the Board shall not participate in the deliberations of the 
Board, and shall express no opinion to the Board concerning the merits of the 
case. He shall advise the Board concerning the meaning and application of 
the procedures. He shall also advise the individual of his rights under thege 
procedures when the individual is not represented by counsel of his own 
choosing. 

(c) Counsel to the Board shall not participate in any deliberations with the 
Manager of Operations or members of the Manager’s staff concerning the latter’s 
recommendation to the General Manager with respect to the granting or denial 
of security clearance. 

§4.27 Conduct of proceedings. 

(a) The proceedings shall be presided over by the Chairman of the Per- 
sonnel Security Board and shall be conducted in an orderly and decorous manner 
with every effort made to protect the interests of the Government and of the in- 
dividual and to arrive at the truth. In no case will undue delay bo tolerated 
nor will the individual be hampered by unduly restricting the time neecssary 
for proper preparation and presentation. In performing their duties, the 
members of the Board shall avoid the attitude of a prosecutor and shall always 
bear in mind and make clear to all concerned that the proceeding is an admin- 
istrative hearing and not a trial. 

(b) The proceedings shall be open only to duly authorized representatives of 
the staff of the Atomic Energy Commission, the individual, his counsel, and 
such persons as may be officially authorized by the Board. Witnesses shall not 
testify in the presence of other witnesses. 

(c) Counsel to the Board shall examine and cross-examine witnesses and 
otherwise assist the Board in such a manner as to bring out a full and complete 
disclosure of all facts, both favorable and unfavorable, having a bearing on 
the issues before the Board. In performing his duties, he shall avoid the 
attitude of a prosecutor and shall always bear in mind that the proceeding is an 
administrative hearing and not a trial. 

(d) The Board shall ask the individual, AEC representatives, and other wit- 
nesses any supplemental questions which the Board deems appropriate to assure 
the fullest possible disclosure of relevant and material facts. The proponent of 
a witness shall conduct the direct examination of that witness; 

(e) During the course of the proceedings the Chairman shall rule in open 
session on all questions presented to the Board for its determination, subject to 
the objection of any member of the Board. In the event of an objection by any 
member of the Board, a majority vote of the Board shall be determinative and 
constitute the ruling of the Chairman. Voting may be either in open or closed 
session on all questions except recommendations to grant or deny security clear- 
ance, which shall be in closed session ; 

(f) In the event that it appears in the course of the hearing that Restricted 
Data or other classified information may be disclosed, it shall be the duty of the 
Chairman to assure that disclosure is not made to persons who are not author- 
ized to receive it; 

(g) The Board shall not engage in argument with either the individual, his 
witnesses, or his counsel, nor shall the Board permit any person to argue from 
the witness stand ; 

(h) The Board shall admit in evidence any matters either oral or written 
which, in the minds of reasonable men, are of probative value in determining the 
issues involved, including the testimony of responsible persons concerning the 
integrity of the individual. The utmost latitude shall be permitted with respect 
to relevancy, materiality, and competency. Every reasonable effort shall be 
made to obtain the best evidence available. Hearsay evidence shal! be admitted 
without regard to technical rules of admissibility and accorded such weight as 
the circumstances warrant; 

(i) Testimony of the individual and witnesses shall be given under oath or 
affirmation, and witnesses shall be subject to cross-examination. Attention of 
the witness shall be invited to 18 U.S.C. 1001 and 18 U.S.C. 1621; 

(j) The individual shall be afforded the opportunity of testifying in his own 
behalf. His failure to testify may be considered by the Board in reaching its 
recommendation ; 
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(k) The Board shall endeavor to obtain all the facts that are reasonably 
available in order for it to arrive at its recommendations. If prior to or during 
the proceeding, in the opinion of the Board the allegations in the notification 
letter are not sufficient to cover all matters into which inquiry should be directed, 
the Board shall suggest to the Manager concerned that, in order to give fuller 
notice to the inidividual, the notification letter should be amended. Any amend- 
ment shall be made with the concurrence of the Director, Division of Security, 
AEC, and the Office of the General Counsel. If, in the opinion of the Board, 
the circumstances of such an amendment may involve an undue hardship to 
the individual, because of limited time to answer the new allegations in the 
notification letter, an appropriate adjournment shall be granted upon the request 
of the individual ; oP at 

(1) The reports of investigation shall not be disclosed to the individual or his 
representatives ; ; ; 

(m) Boards are encouraged to request the presence of witnesses whose testi- 
mony is important to the resolution of material issues. When the presence of 
a witness is deemed by the Board to be necessary or desirable to a proper deter- 
mination of the issues before it, the Board shall request the Manager to make 
arrangements, if possible, for such witness to appear, be confronted by the 
individual, and be subject to examination and cross-examination. Upon receipt 
of such request the Manager shall make every effort through proper adminis- 
trative channels to comply with the Board’s request. In the event the witness is 
unavailable, such unavailability, together with any reasons which may be 
advanced therefor, shall be considered by the Board in arriving at its determina- 
tion. Because of the confidential nature of the sources of information or for 
other reasons, confrontation of witnesses by the individual may not always be 
possible. In such cases, the Board may request the Manager to make arrange- 
ments through the Director, Division of Security, for such witness to testify 
privately and be subject to thorough questioning by the Board and its Counsel, 
and portions of the transcript involving testimony of such witnesses shall not 
be furnished to the individual ; 

(n) The Board may request the Manager to arrange for additional investiga- 
tion on any points which are material to the deliberations of the Board and 
which the Board believes need extension or clarification. In this event, the 
Board shall set forth in writing those issues upon which more evidence is re- 
quested, identifying where possible persons or sources from which evidence 
should be sought. The Manager shall make every effort through appropriate 
sources to obtain additional information upon the matters indicated by the 
Board ; 

(o) A written transcript of the entire proceedings shall be made by a per- 
son possessing appropriate AEC clearance and, except for portions contain- 
ing Restricted Data or other classified information or testimony referred to in 
the last sentence of paragraph (m) of this section, a copy of such transcript 
shall be furnished the individual without cost. 

§4.28 Recommendation of the Board. (a) The Board shall carefully consider 
all material before it, including the reports of investigation, the testimony of 
all witnesses, the evidence presented by the individual, and the standards set 
forth herein. In considering the material before the Board, the members of 
the Board, as practical men of affairs, shall be guided by the same considera- 
tions that would guide them in making a sound decision in the administration 
of their own lives. In reaching its determination the Board shall consider the 
manner in which the witnesses have testified before the Board, their demeanor 
on the witness stand, the probability or likelihood of their testimony, their 
credibility, the authenticity and accuracy of documentary evidence, or the lack 
of evidence upon some material points in issue. If the individual is, or may 
be, handicapped by the non-disclosure to him of confidential information or by 
lack of opportunity to cross-examine confidential informants, the Board shall 
take that fact into consideration. The Board shall also consider other informa- 
tion available to the Commission, such as his past record with the atomic energy 
program, and the nature and sensitivity of the job he is or may be expected to 
perform. Possible impact of the loss of the individual’s services upon the 
AEC’s program shall not be considered by the Board: 

(b) The Board shall make specific findings as to whether each of the allega- 
tions contained in the notification letter is true or false and the significance 
which the Board attaches to such allegations. These findings shall be sup- 
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ported fully by a 


statement vf reasons which constitute the basis for such 
findings ; 


(c) The recommendation of the Board shall be predicated upon its findings 
If, after considering all the factors in the light ot the criteria set forth in this 
part, the Board is of the opinion that it will not endanger the common defense 
and security to grant security clearance to the individual, it shall make a favor- 
able recommendation; otherwise, it shall make an adverse recommendation: 

(d) The recommendation of the Board shall be determined by a majority 
vote. In the event of a dissent from the majority, the recommendation of the 
minority member shall be made a matter of record together with a Statement 
of the reasons leading to his conclusions. The recommendation of the Board 
shall be submitted to the Manager accompanied by a statement of the reasons 
leading to the Board’s conclusions. 

$4.29 New evidence. (a) In the event of the discovery of new evidence by 
the individual prior to final determination by the General Manager of the 
individual’s eligibility for security clearance, such evidence shall be submitted 
by the individual or his representative to the Manager of Operations from whom 
he received his notification letter. 

(b) The Manager of Operations shall review the application for the presenta- 
tion of new evidence to ascertain its materiality and relevancy and further, that 
the individual or his representative is without fault in failing to present the 
evidence before. In the event it is determined that the new evidence should 
be received, the Manager of Operations shall : 

(1) Refer the matter to the Personnel Security Board which had been ap- 
pointed in the individual’s case when the Manager of Operations has not yet 
forwarded his recommendation to the General Manager. The Board receiving 
the application for the presentation of new evidence shall determine the form 
in which it shall be received, whether by testimony before the Personnel Security 
Board, by deposition or by affidavit. 

(2) In those cases where the Manager of Operations has forwarded his recom- 
mendations to the General Manager, the application for presentation of new evi- 
dence shall be referred to the General Manager with appropriate comment and 
recommendations. In the event the General Manager determines that the new 
evidence should be received, he shall determine the form in which it shall be 
received, whether by testimony before a Personnel Security Board, by deposition, 
or by affidavit. 

§430 Actions on the recommendations. (a) The recommendations of the 
Board and any dissent therefrom shall be written out, signed by all of the 
members of the Board, and, together with the record of the case, shall be 
transmitted with the least practicable delay to the Manager of Operations 
concerned ; 

(b) Upon receipt of the recommendation of the Board and the record of the 
case, the Manager shall forthwith review the entire record. In making his 
recommendation to grant or deny security clearance, the Manager shall be 
guided by the standards set forth herein, shall make specific findings as to 
whether each of the allegations contained in the notification letter is true or false, 
and shall set forth in writing his recommendation to the General Manager, 
through the Director, Division of Security. In those cases where denial of 
security clearance is recommended, the Manager of Operations shall include, in 
his recommendation, a statement concerning the effect which denial of security 
clearance would have upon the atomic energy program ; 

(c) The General Manager may return the case to the Manager for further 
proceedings by the Personnel Security Board with respect to specific matters 
designated by the General Manager ; 

(d) (1) In the event of a recommendation by the Manager for a denial of 
security clearance, the individual shall be immediately notified in writing of 
that fact by the Manager and shall be furnished a copy of the Manager’s 
specific findings as to whether each of the allegations contained in the notifica- 
tion letter is true or false. This letter shall also notify the individual of his 
right to request a review of his case by the AEC Personnel Security Review 
Board and of his right to submit a brief in support of his contentions. The 
request for a review shall be submitted to the Manager within five days after 
the receipt of the notice. The brief shall be filed with the Manager not later 
than 20 days after the receipt of such notice ; 

(2) Where the individual requests a review of the adverse recommendation, 
the Manager shall forthwith send the entire record of the proceedings, with all 


a a a. a | 


oe ted oe eet 


ich 


gs. 
his 


'ta- 
hat 


uld 


ap- 
yet 
ing 
rm 
‘ity 


»m- 
»vi- 
ind 
ew 

be 
on, 


the 


iew 
The 
fter 
iter 


ion, 
all 


SECURITY AND CONSTITUTIONAL RIGHTS 1933 


findings and recommendations, to the Personnel Security Review Board through 
the Director, Division of Security, AEC ; : Boge 

(3) In the event the individual fails to request a review by the AEC I ersonnel 
Security Review Board of an adverse recommendation within the prescribed 
time, the case shall be promptly referred to the General Manager through the 
Director, Division of Security, AEC, for disposition on the basis of existing 
record ; . oar 

(e) (1) Where the Manager has made a recommendation favorable to the indi- 
vidual and the General Manager proposes to transmit the entire record to the 
Personnel Security Review Board for its recommendation, the General Manager 
shall immediately cause the individual to be notified of that fact and of those 
matters contained in the notification letter concerning which he desires the ad- 
vice of the Personnel Security Review Board. He shall further inform the indi- 
vidual that he may submit a brief concerning such matters for the consideration 
of the Personnel Security Review Board. Such brief shall be filed not later 
than twenty days from the receipt of the notice by the individual. The brief 
shall be forwarded to the General Manager through the Director, Division of 
Security, AEC, for transmission to the Personnel Security Review Board ; 

(2) The General Manager shall submit the entire record to the AEC Person- 
nel Security Review Board. 

§ 4.31 Recommendations of the AEC Personnel Security Review Board. (a) 
The AEC Personnel Security Review Board shall make its deliberations upon 
the entire record, supplemented by such brief as the individual submits. The 
Personnel Security Review Board may request such additional briefs as it deems 
appropriate. In any case where the AEC Personnel Security Review Board deter- 
mines that additional evidence or further proceedings are necessary, it may re- 
turn the case to the General Manager with a recommendation that the case be 
remanded to the Manager of Operations for appropriate action; 

(b) In its deliberations, the AEC Personnel Security Review Board shall make 
its findings and recommendations as to the eligibility of an individual for a secu- 
rity clearance on the entire record supplemented by additional testimony or 
briefs, as determined by the Board. When additional testimony is taken by the 
Personnel Security Review Board a verbatim transcript of such testimony shall 
be made part of the record ; 

(c) The Personnel Security Review Board shall not concern itself with the 
possible impact of the loss of the individual's services upon the AEC program; 

(d) After its deliberations, the AEC Personnel Security Review Board shall 
make its recommendations in writing to the General Manager for his decision. 

$4.32 Action by the General Manager. (a) The General Manager, on the 
basis of the entire record accompanied by all recommendations, shall then make 
a final determination whether security clearance shall be granted or denied: 

(b) In making his determination, the mature viewpoint and responsible judg- 
ment of Commission staff members are available for consideration by the Gen- 
eral Manager ; 

(c) As soon as practicable, the General Manager shall notify the Manager of 
Operations of his decision for transmittal to the individual. 

$4.33 Reconsideration of cases. (a) Where, pursuant to the procedures set 
forth in §§ 4.20 to 4.33, inclusive, the General Manager has made a determination 
granting security clearance to an individual, the individual's eligibility for clear- 
ance shall be reconsidered only when, subsequent to the time of the prior hear- 
ing, there is new substantially derogatory information or a significant increase 
in the scope or sensitivity of the Restricted Data to which the individual has 
or will have access; 

(b) Where, pursuant to these procedures, the General Manager has made a 
determination denying security clearance to an individual, the individual’s 
eligibility for clearance may be reconsidered when there is a bona fide offer of 
employment requiring access to Restricted Data and either material and rele- 
vant new evidence, which the individual and his representative are without 
fault in failing to present before, or convincing evidence of reformation or re- 
habilitation. Requests for reconsideration shall be submitted in writing to the 
General Manager through the Manager of Operations having jurisdiction over 
the position for which clearance is required. Such requests shall be accom- 
panied by an affidavit setting forth in detail the information referred to above. 
The General Manager shall cause the individual to be notified as to whether 











1934 SECURITY AND CONSTITUTIONAL RIGHTS 


his eligibility for clearance will be reconsidered and, if so, the method by which 
such reconsideration will be accomplished ; 

(c) Where security clearance has been granted to an individual by a Man- 
ager of Operations without recourse to the procedures set forth in §§ 4.20 to 
4.33, inclusive, the individual’s eligibility for clearance shall be reconsidered 
only in a case where, subsequent to the granting of the security clearance, new 
substantially derogatory information has been received or there is a significant 
increase in the scope or sensitivity of the Restricted Data to which the individua] 
has, or will have, access, and in any other case only with the specific prior ap 
proval of the Director, Division of Security, AEC. 


MISCELLANEOUS 


§ 4.34 Washington area cases. In those cases which may arise involving in. 
dividuals within the Washington Area of AEC operations, an Assistant Gen- 
eral Manager designated by the General Manager shall discharge the functions 
and responsibilities assigned to Managers of Operations in these procedures. 

§ 4.35 Modification of procedure. These procedures may be modified by the 
General Manager as experience and circumstances may make desirable. 

(Sec. 161, 68 Stat. 948, as amended ; 42 U.S.C. 2201) 

Dated at Washington, D.C., this Ist day of July 1960. 

A. R. LUEDECKE, 
General Manager. 


[F.R. Doc. 60-6399 ; Filed, July 11, 1960; 8:45 a.m.] 


3. CRITERIA AND PROCEDURES FOR DETERMINING ELIGIBILITY FOR 
ACCESS TO RESTRICTED DATA OR DEFENSE INFORMATION WITHIN 


INDUSTRY 
ATOMIC ENERGY COMMISSION 


(Reprinted from Federal Register July 12, 1960) 
TITLE 10—ATOMIC ENERGY 


CHAPTER 1—ATOMIC ENERGY COMMISSION 


PART 10—CRITERIA AND PROCEDURES FOR DETERMINING ELIGIBILITY FOR 
ACCESS TO RESTRICTED DATA OR DEFENSE INFORMATION WITHIN IN- 
DUSTRY 


The following regulations of the Commission establishing the criteria and 
procedures for resolving questions concerning the eligibility of an individual who 
is not an AEC employee or applicant for AEC employment for access to Restricted 
Data pursuant to the Atomic Energy Act of 1954, as amended, or for access to 
defense information, are published to implement Executive Order 10865, 25 F.R. 
1583 (February 24, 1960). It should be noted that these rules relate to personnel 
employed by or applicants for employment with AEC contractors, agents, access 
permittees, and licenses of the AEC, while the rules contained in Part 4 of the 
Atomic Energy Commission’s rules and regulations relate to criteria and pro- 
cedures for resolving questions concerning the eligibility of an individual for 
security clearance for AEC employment under the Atomic Energy Act of 1954, 
as amended. 

Because these regulations relate to the performance of AEC functions as 
described in section 4(2) of the Administrative Procedure Act of 1946, 5 U.S.C. 
section 1003(2), the Commission has found that general notice of proposed 
rulemaking and public procedure thereon are not required and that good cause 
exists why these rules should be made effective immediately without the custom- 
ary period of prior notice. 

Because of the important nature of the regulations contained herein, the Com- 
mission invites written comments from interested members of the public. These 
comments should be mailed to the General Counsel, U.S. Atomic Energy Commis- 
sion, Washington 25, D.C. 

Pursuant to the Administrative Procedure Act, the following rules are pub- 
lished as a document subject to codification, to be effective immediately upon 
publication in the FepeRaL REGISTER. 
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GENERAL PROVISIONS 


10.1 Purpose. 
10.2 Scope. 

10.3 Reference. 
10.4 Policy. 

10.5 Definitions. 


CRITERIA FOR DETERMINING ELIGIBILITY FOR ACCESS TO RESTRICTED DATA OR DEFENSE 
INFORMATION WITHIN INDUSTRY 


10.10 Application of the criteria. 
19.11 Derogatory information. 
PROCEDURES 

10.20 Purpose of the procedures. 
10.21 Suspension of access. 
10.22 Notice to individual. 
10.23 Additional information. 
10.24 Failure of individual to request a hearing. 
10.25 Selection of Hearing Counsel. 
10.26 Appointment of Personnel Security Boards. 
10.27 Conduct of proceedings. 
10.28 Recommendation of the Board. 
10.29 New evidence. 
10.30 Actions on the recommendations. . 
10.31 Recommendations of the AEC Personnel Security Review Board. 
10.32 Action by the General Manager. 
10.33 Action by the Commission. 
10.34 Reconsideration of cases. 

MISCELLANEOUS 
10.35 Terminations. 
10.36 Attorney Representation. 
10.37 Certifications. 
10.38 Washington area cases. 


AUTHORITY : §§ 10.1 to 10.38 issued under sec. 161, 68 Stat. 948, as amended; 42 U.S.C. 
2201. 
GENERAL PROVISIONS 
§10.1 Purpose. 


This part establishes the criteria, procedures, and methods for resolving ques- 
tions concerning the eligibility of an individual for access to Restricted Data 
pursuant to the Atomic Energy Act of 1954, as amended. The appropriate pro- 
visions of this part are also to be used to the extent the Commission has re- 
sponsibilities under Executive Order 10865, 25 F.R. 1583 (February 24, 1960). 


§10.2 Scope. 


The criteria and procedures outlined in this part shall be used in those cases 
in which there are questions of eligibility for AEC access authorization involving : 

(a) Those employees (including consuitants) of, and those applicants for 
employment with, contractors and agents of the Atomic Energy Commission ; 

(b) Access permittees and licensees of the AEC and their employees (includ- 
ing consultants) and appiicants for employment; and 


(c) Those other persons designated by the General Manager of the Atomic 
Energy Commission. 


§10.3 Reference. 
The pertinent sections of the Atomic Energy Act of 1954 are as follows: 


Sec. 141. Policy. It shall be the policy of the Commission to control vhe dissemination 
and disclosure of Restricted Data in such a manner as to assure the common defense and 
security * * * 

Sec. 145. Restriction. (a) No arrangement shall be made under section 31, no contract 
shall be made or continued in effect under section 41, and no license shall be issued under 
section 103 or 104, unless the person with whom such arrangement is made, the contractor 
or prospective contractor, or the prospective licensee agrees in writing not to permit any 
individual to have access to Restricted Data until the Civil Service Commission shall have 
made an investigation and report to the Commission on the character, associations, and 
loyalty of such individual, and the Commission shall have determined that permitting such 
ae to have access to Restricted Data will not endanger the common defense and 
security. 

(b) Except as authorized by the Commission or the General Manager upon a deter- 
mination by the Commission or General Manager that such action is clearly consistent 
with the national interest, no individual shall be employed by the Commission nor shall 
the Commission permit any individual to have access to Restricted Data until the Civil 
Service Commission shall have made an investigation and report to the Commission on the 
character, associations, and loyalty of such individual, and the Commission shall have 
determined that permitting such person to have access to Restricted Data will not en- 
danger the common defense and security. 

(c) In the event an investigation made pursuant to subsections (a) and (b) of this 
section develops any data reflecting that the individual who is the subject of the investi- 
gation is of questionable loyalty, the Civil Service Commission shall refer the matter to 
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the Federal Bureau of Investigation for the conduct of a full field investigation, the re. 
sults of which shall be furnished to the Civil Service Commission for its information ang 
appropriate action. 

(d) If the President deems it to be in the national interest, he may from time to time 
cause investigations of any group or class which are required by subsections (a) and (pb) 
of this section to be made by the Federal Bureau of Investigation instead of by the Ciyj) 
Service Commission 

(e) Notwithstanding the provisions of subsections (a) and (b) of this section, a 
majority of the members of the Commission shall certify those specific positions whieh 
are of a high degree of importance or sensitivity and upon such certification the inves. 
tigation and reports required by such provisions shall be made by the Federal Bureau of 
Investigation instead of by the Civil Service Commission. 

(f) The Commission shall establish standards and specifications in writing as to the 
scope and extent of investigations to be made by the Civil Service Commission pursuant 
to subsections (a) and (b) of this section. Such standards and specifications shall be 
based on the location and class or kind of work to be done, and shall, among other eon. 
siderations, take into account the degree of importance to the common defense and seey.- 
rity of the Restricted Data to which access will be permitted. 

(zg) Whenever the Congress declares that a state of war exists, or in the event of a na- 
tional disaster due to enemy attack, the Commission is authorized during the state of 
war or period of national disaster due to enemy attack to employ individuals and to 
permit individuals access to Restricted Data pending the investigation, report, and deter. 
mination required by section 145B to the extent that and so long as the Commission finds 
that such action is required to prevent impairment of its activities in furtherance of the 
common defense and security. 


Sec. 161. General provisions. In the performance of its functions the Commission jg 
authorized to: 

(a) Establish advisory boards to advise with and make recommendations to the Com. 
mission on the legislation, policies, administration, research and other matters: Provided, 
That the Commission issues regulations setting forth the scope, procedure, and limitations 
of-the authority of each such board 

7 x * cm ~ * 


(c) Make such studies and investigations, obtain such information, and hold such 
meetings or hearings as the Commission may deem necessary or proper to assist it in the 
administration or enforcement of this act, or any regulations or orders issued there. 
under. For such purposes the Commission is authorized to administer oaths and affirma- 
tions, and by subpoena to require any person to appear and testify, or to appear and 
produce documents, or both, at any designated place. No person shall be excused from 
complying with any requirements under this paragraph because of his privilege against 
self-incrimination, but the immunity provisions of the Compulsory Testimony Act of 
February 11, 1893, shall apply with respect to any individual who specifically claims 
such privilege. Witnesses subpoenaed under this subsection, shall be paid the same fees 
and mileage as are paid witnesses in the district courts of the United States. 

” * od * * * 


* 
(n) Delegate to the General Manager or other officers of the Commission any of those 

functions assigned to it under this Act except those specified in sections 51, 57a(3), 61, 

102 (with respect to the finding of a practical value), 108, 123, 145b (with respect to 


the determination of those persons to whom the Commission may reveal Restricted Data 
in the national interest), 145e, and 161la 


§10.4 Policy. 


It is the policy of the Atomic Energy Commission to carry out its responsibil- 
ity for the security of the atomic energy program in a manner consistent with 
traditional American concepts of justice. To this end, the Commission has 
established criteria for determining eligibility for access authorization and will 
afford those individuals described in § 10.2 the opportunity for administrative 
review of questions concerning their eligibility for access authorization. 

§10.5 Definitions. 

As used in this part: 

(a) “Aecess authorization” means an administrative determination that an 
individual is eligible for access to Restricted Data or defense information; 

(b) “Personnel Security Board” means an advisory board appointed by the 
Manager of Operations and consisting of three members, one of whom shall be 
designated as Chairman ; 

(ec) “Hearing Counsel” means an AEC attorney assigned to prepare and con- 
duct Personnel Security Board hearings ; 

(d) “AEC Personnel Security Review Board” means an advisory appeal board 
located in Washington, D.C., consisting of three members, one of whom shall be 
designated as Chairman ; 

(e) “Commission” means the commission of five members or a quorum there- 
of sitting as a body, as provided by section 21 of the Atomic Energy Act of 1954, 
as amended. 
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CRITERIA FOR DETERMINING ELIGIBILITY FOR ACCESS TO RESTRICTED DATA OR 
DEFENSE INFORMATION 


$10.10 Application of the criteria. 


(a) The decision as to access authorization is a comprehensive, common- 
sense judgment, made after consideration of all the relevant information, 
favorable or unfavorable, as to whether the granting of access authorization 
would endanger the common defense and security and would be clearly con- 
sistent with the national interest. 

(b) To assist in making these determinations, on the basis of all the informa- 
tion in a particular case, there are set forth in this part a number of specific 
types of derogatory information. These criteria are not exhaustive but contain 
the principal types of derogatory information which create a question as to the 
individual’s eligibility for access authorization. While there must necessarily 
be adherence to such criteria, the Commission is not limited thereto, nor pre- 
eluded from exercising its judgment that information or facts in a case under 
its cognizance are derogatory aithough at variance with, or outside the scope 
of, the stated categories. These criteria are subject to continuing review and 
may be revised from time to time as experience and circumstances may make 
desirable. 

(c) When the reports of investigation of an individual contain information 
reasonably tending to establish the truth of one or more of the items in the 
criteria, such information shall be regarded as substantially derogatory and 
shall create a question as to his eligibility for access authorization. Managers 
of Operations shall refer cases involving substantially derogatory information 
to the Director, Division of Security, AEC. The Director, Division of Security, 
AEC, may authorize the granting of access authorization on the basis of the 
information in the case or may authorize the conduct of an interview with the 
individual and, on the basis of such interview and such other investigation as 
he deems appropriate, may authorize the granting of access authorization. 
Otherwise, a question concerning the eligibility of an individual for access 
authorization shall be resolved in accordance with the procedures set forth in 
§ 10.20 et seq. 

(d) In resolving a question concerning the eligibility or continued eligibility 
of an individual for access authorization, the following principles shall be 
applied by the Board: 

(1) Where there are grounds sufficient to establish a reasonable belief as to 
the truth of one or more of the items in Category “A”, this shall be the basis for 
a recommendation for denying or revoking access authorization if not satis- 
factorily rebutted by the individual. 

(2) Where there are grounds sufficient to establish a reasonable belief as to 
the truth of one or more of the items in Category “B”, the extent of activities, 
the period in which such activities occurred, the length of time which has since 
elapsed, and the attitudes and convictions of the individual shall be considered 
in determining whether the recommendation will be adverse or favorable. 
$10.11 Derogatory information. 

(a) Category “A” derogatory information. Category “A” includes those cases 
in which the individual or his spouse has: 

(1) Committed or attempted to commit, or aided, or abetted another who 
committed or attempted to commit, any act of sabotage, espionage, treason or 
sedition ; 

(2) Knowingly established an association with espionage or sabotage agents 
of a foreign nation; with individuals reliably reported as suspected of espi- 
onage or sabotage; with representatives of foreign nations whose interests may 
be inimical to the interests of the United States, with traitors, seditionists, 
anarchists, or revolutionists ; 

(3) Hold membership in any organization or group designated by the Attor- 
ney General pursuant to Executive Order 10450, as amended, provided the indi- 
vidual did not withdraw from such membership when the organization was so 
identified, or did not otherwise establish his rejection of its subversive aims; 
or, prior to the declaration by the Attorney General, participated in the activi- 
ties of such an organization in a capacity where he should reasonably have had 
knowledge as to the subversive aims of the organization and did not establish his 
rejection of its subversive aims. (If an organization has been removed from 
the Attorney General’s list, membership in the organization after such removal 
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shall not be considered as Category “A” derogatory information but may be 
considered as Category “B” derogatory information. ) 

(4) Publicly or privately advocated revolution by force or violence to over. 
throw the Government of the United States or the alteration of the form of 
Government of the United States by unconstitutional means ; 

Category “A” also includes those cases in which the individual has: 

(5) Deliberately omitted significant information from or falsified his Per. 
sonnel Security Questionnaire or Personal History Statement concerning a sig. 
nificant matter ; 

(6) Willfully violated or disregarded security regulations to a degree which 
would endanger the common defense and security ; or intentionally disclosed clas. 
sified information to any person not authorized to receive it; 

(7) Any mental illness of a nature which in the opinion of competent medi- 
cal authority may cause significant defect in the judgment or reliability of the 
individual ; 

(8) Been convicted of crimes indicating habitual criminal tendencies ; 

(9) Been, or is, a user of drugs habitually, without adequate evidence of 
rehabilitation. 

(b) Category “B” derogatory information. In evaluating items under this 
category, the extent of the activities, the period in which such activities occurred, 
the length of time which has since elapsed, and the attitudes and convictions 
of the individual shall be considered. Category ‘B” includes those cases in 
which the individual or his spouse has: 

(1) Advocated totalitarian, fascist, communist or other subversive politica] 
ideologies and has not subsequently established his rejection of them. 

(2) Associated with persons falling within the provisions of Category “B”, 
subparagraph (1) of this paragraph, when the individual himself did not es. 
tablish his rejection of such ideologies. (Ordinarily this will not include chance 
or casual meetings nor contacts limited to normal business or official relations), 

(3) Affiliated with any organization or group designated in Category “A”, 
paragraph (a)(3), of this section, provided the individual did not discontinue 
such affiliation when the organization was so identified or did not otherwise es- 
tablish his rejection of its subversive aims; 

(4) Associated with any person falling within the provisions of Category “A”, 
paragraph (a) (3), of this section, provided the individual did not discontinue 
such association when the organization was so identified or did not otherwise 
establish his rejection of its subversive aims. (Ordinarily this will not include 
chance or casual meetings nor contacts limited to normal business or official 
relations. ) 

(5) Parent(s), brother(s), sister(s), spouse, or offspring residing in a nation 
whose interests may be inimical to the interests of the United States, or in satel- 
lites or occupied areas thereof (to be evaluated in the light of the risk that 
pressure applied through such close relatives could force the individual to reveal 
sensitive information or perform an act of sabotage) ; Category “B”’ also includes 
those cases in which the individual : 

(6) Refuses to serve in the Armed Forces when such refusal cannot be 
clearly shown to be due to religious convictions ; 

(7) Has been grossly careless in failing to protect or safeguard any Re- 
stricted Data or defense information ; 

(8) Has abused trust, has been dishonest, or has engaged in infamous, im- 
moral or notoriously disgraceful conduct without adequate evidence of reforma- 
tion ; 

(9) Is a sexual pervert or homosexual ; 

(10) Is a user of alcohol habitually and to excess, or has been such without 
adequate evidence of rehabilitation ; 

(11) Refuses, upon the ground of constitutional privilege against self-in- 
crimination, to testify before a Congressional Committee regarding charges of 
his alleged disloyalty or other misconduct. 


PROCEDURES 


§ 10.20 Purpose of the procedures. 


These procedures establish methods for the conduct of personnel security 
board hearings and administrative review of questions concerning an indi- 
vidual’s eligibility for access authorization pursuant to the Atomic Energy 
Act of 1954, as amended, and Executive Order 10865, when it has been de 


_ 


of — -—- noe Oat ef. ~ SO o- eee f& 4 *® — DP fF 4 mt tw 


a i 


4 -P . MD 


ine oe ie a OO ee Oe 


ver- 
| of 


Per- 
sig- 


lich 
las- 


edi- 
the 


2 of 


this 
red, 
ions 
3 in 


‘ical 
‘Bb 


ance 
ns), 
wf 653 
inue 
2 eS- 


a 
inue 
wise 
lude 
icial 


ition 
atel- 
that 
veal 
udes 


t be 

Re- 
, im- 
rma- 
hout 


lf-in- 
ps of 


urity 
indi- 
1ergy 
n de- 


SECURITY AND CONSTITUTIONAL RIGHTS 1939 


termined that such questions cannot be favorably resolved by interview or 
other investigation. 


§ 10.21 Suspension of access authorization. 


In those cases where information is received which raises a question concern- 
ing the continued eligibility of an individual for AEC access authorization, the 
Manager of the office concerned shall forward to the General Manager, via the 
Director, Division of Security, AEC, his recommendation as to whether the indi- 
yidual’s access authorization should be suspended pending the final determina- 
tion resulting from the operation of the procedures provided in this part. In 
making this recommendation the Manager shall consider such factors as the 
seriousness of the derogatory information developed, the possible access of the 
individual to classified information, and the individual Ss opportunity by reason 
of his position to commit acts adversely affecting the national security. The ac- 
cess authorization of an individual shall not be suspended except by direction 
of the General Manager. 


§ 10.22. Notice to individual. 


A notification letter, prepared by the Division of Security, AEC, approved 
by the Office of the General Counsel, and signed by the Manager of Opera- 
tions, shall be presented to each individual whose eligibility for access authori- 
gation is in question. Where practicable, such letter shall be presented to 
the individual in person. The letter shall state: 

(a) That reliable information in possession of the Commission has created 
a substantial doubt concerning the individual’s eligibility for access authoriza- 
me The information which creates a substantial doubt regarding the indi- 
vidual’s eligibility for access authorization shall be as comprehensive and 
detailed as the national security permits ; 

(c) In the event the individual desires a Board hearing he must within twenty 
days of the date of receipt of the notification letter indicate in writing to the 
Manager from whom he receives such letter that he wishes a hearing before a 
Personnel Security Board ; 

(d) That within twenty days of the date of receipt of the notification letter, 
the individual shall file with the Manager from whom he received such letter 
his written answer under oath or affirmation, to each item of reported informa- 
tion which raises the question of his eligibility for access authorization; 

(e) That, if the individual so requests, a hearing will be scheduled before a 
Personnel Security Board with due regard for the convenience and necessity 
of the parties or their representatives for the purpose of affording the individual 
an opportunity of supporting his eligibility for access authorization ; 

(f) That, if the individual requests a hearing, he will be notified in writing 
of the membership of a Personnel Security Board when it is appointed by the 
Manager ; 

(g) That the individual will have the right to appear personally before a Per- 
sonnel Security Board, and present evidence in his own behalf, through witnesses, 
or by documents, or both, and subject to the limitations set forth in § 10.27(f), 
be present during the entire hearing and be accompanied, represented and ad- 
vised by counsel of his own choosing: 

(h) That the individual’s failure to file a written request for a hearing before 
a Personnel Security Board, in accordance with paragraphs (c) and (d) of this 
section, will be considered as a relinquishment by him of the opportunity of 
availing himself of the hearing and review procedure provided in this part, and 
that in such event a recommendation as to the final action to be taken will be 
made by the Manager of Operations and submitted to the General Manager for 
his decision on the basis of the information in the case without reference to a 
Personnel Security Board; 

(i) His access authorization status until further notice: 


(j) The name of the designated AEC official to contact for any further infor- 
mation desired. 


$10.23 Additional information. 
A copy of this part shall be given to the individual with the notification letter. 
§10.24 Failure of individual to request a hearing. 


(a) In the event the individual fails, within the prescribed time, to file a writ- 
ten request for a hearing before a Personnel Security Board, pursuant to § 10.22, 
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a recommendation as to the final action to be taken shall be made by the Manager 
of Operations to the General Manager on the basis of the information in the cage: 
(b) The Manager of Operations may for good cause shown, at the request of 
the individual, extend the time for filing a written request for a hearing or for 
filing a written answer to the matters contained in the notification letter. 


$10.25 Selection of AEC Hearing Counsel. 


(a) Upon receipt from the individual of his written answer to the notification 
letter, signifying his desire to appear before a Personnel Security Board and 
answering under oath or affirmation the allegations contained in the notification 
letter, an AEC attorney shall forthwith be assigned to act as Hearing Counsel: 

(b) Hearing Counsel shall, prior to the scheduling of the Board hearing, 
review the information in the case and shall request the presence of witnesses 
and the production of physical evidence in accordance with the provisions of 
paragraphs (m), (n), (0), and (p) of § 10.27. When the presence of a witness 
is deemed by the Hearing Counsel to be necessary or desirable to a proper 
determination of the issues before the Board, the Manager shall make arrange. 
ments by subpoena or otherwise for such witnesses to appear, be confronted by 
the individual, and be subject to examination and cross-examination ; 

(c) Hearing Counsel is authorized to consult directly with the individual if he 
is not represented by counsel, or if so represented with his counsel or repre 
sentative, for purposes of reaching mutual agreement upon arrangements for 
an expeditious hearing of the case. Such arrangements may include clarification 
of issues, and stipulations with respect to testimony and the contents of doev- 
ments and other physical evidence. Such stipulations when entered into shall 
be binding upon the individual and the Atomic Energy Commission for the 
purposes of this part. Prior to such consultation the Hearing Counsel shall 
advise the individual of his right to Counsel or other representation and of 
the possibility that any statements made by the individual to the Hearing 
Counsel may be used in subsequent proceedings ; 

(d) The individual is responsible for producing witnesses in his own behalf 
or presenting other proof before the board to support his answer and defense to 
the allegations contained in the notification letter. When requested, however, 
Hearing Counsel shall assist him to the extent practicable and necessary. In 
the Hearing Counsel’s sound discretion he may request the Manager of Operations 
to arrange for the issuance of subpoenas for witnesses to attend the hearing in 
the individual’s behalf, or for the production of specific documents or other 
physical evidence, provided a showing of the necessity for such assistance has 
been made. 


§ 10.26 Appointment of Personnel Security Boards. 


(a) Upon receipt of advice from the Hearing Counsel that all arangements 
- for an expeditious hearing have been completed, the Manager shall forthwith 
appoint a Personnel Security Board consisting of three members, one of whom 
shall be designated as the Chairman of the Personnel Security Board; 

(b) The personnel of the Board, when practicable as determined by the 
Manager, shall consist of at least one member who is an attorney and one 
member who is familiar with the general field of work of the individual: 

(c) The personnel of the Board shall be selected from a panel of individuals 
possessing the highest degree of integrity, ability, and good judgment. Such 
panels may include employees of the AEC or its contractors but no employee 
of an AEC contractor shall serve as a member of a Personnel Security Board 
hearing the case of an employee of, or an applicant for employment with, that 
contractor ; 

(d) All persons serving as members of Personnel Security Boards shall have 
an AEC “Q” clearance; 

(e) No person shall serve as a member of a Personnel Security Board who has 
prejudged the case to be heard; who possesses information that would make 
it embarrassing to render impartial recommendations or advice; or who for 
bias or prejudice generated for any reason would be unable to render fair and 
impartial recommendations or advice ; 

(f) Immediately upon the appointment of a Personnel Security Board, the 
Manager will notify the individual of the identity of the members of the Person- 
nel Security Board and of his right to challenge any member for cause, such 
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challenge or challenges, accompanied by the reasons therefor, to be submitted 
to the Manager within seventy-two hours of the receipt of the notice; 

(g) In the event that the individual challenges a member or members of the 
personnel Security Board, the justification of the action of the individual shall 
be determined by the Manager. Where the challenge of the individual is sus- 
tained, the Manager shall forthwith appoint such new members as required to 
constitute a full Personnel Security Board and notify the individual. The 
individual shall have the right to challenge such new members for cause and 
such challenge shall be dealt with in the same manner as an original challenge. 
The Manager shall also notify the individual of his rejection of any challenge. 
The Personnel Security Board shall convene as soon as is reasonably prac- 
ticable ; ‘ , — ; - 

(h) The Manager of Operations shall notify the individual in writing, at least 
one week in advance, of the date, hour, and place the Personnel Security Board 
will convene. In the event the individual fails to appear at the time and place 
specified, a recommendation as to the final action to be taken shall be made by 
the Manager of Operations to the General Manager on the basis of the informa- 
tion in the case. However, the Manager of Operations may for good cause 
shown, at the request of the individual, permit the individual to appear before 
a Personnel Security Board at a newly scheduled date, hour, and place. 


$1027 Conduct of proceedings. 


(a) The proceedings shall be conducted by the Chairman of the Personnel 
Security Board in an orderly, impartial, and decorous manner with every effort 
made to protect the interests of the Government and of the individual and to 
arrive at the truth. In no case will undue delay be tolerated nor will the in- 
dividual be hampered by unduly restricting the time necessary for proper prepa- 
ration and presentation. In performing their duties, the members of the Board 
shall always bear in mind and the Board shall always bear in mind and make 
clear to all concerned that the proceeding is an administrative hearing and not 
a trial; 

(b) The proceedings shall be open only to duly authorized representatives of 
the staff of the Atomic Energy Commission, the individual, his counsel, and 
such persons as may be officially authorized by the Board. Witnesses shall not 
testify in the presence of other witnesses ; 

(c) 1. Hearing Counsel shall examine and cross-examine witnesses and other- 
wise assist the Board in such a manner as to bring out a full and true disclosure 
of all facts, both favorable and unfavorable, having a bearing on the issues 
before the Board. In performing his duties, he shall avoid the attitude of a 
prosecutor and shall always bear in mind that the proceeding is an administra- 
tive hearing and not a trial; 

2. Hearing Counsel shall not participate in the deliberations of the Board, 
and shall express no opinion to the Board concerning the merits of the case. 
He shall also advise the individual of his rights under these procedures when 
the individual is not represented by counsel of his own choosing ; 

(d) The Board may ask the individual, AEC representatives, and other wit- 
nesses any supplemental questions which the Board deems appropriate to 
assure the fullest possible disclosure of relevant and material facts. The propo- 
nent of a witness shall conduct the direct examination of that witness; 

(e) During the course of the proceedings the Chairman shall rule in open 
session on all questions presented to the Board for its determination, subject to 
the objection of any member of the Board. In the event of an objection by any 
member of the Board, a majority vote of the Board shall be determinative and 
constitute the ruling of the Chairman. Voting may be either in open or closed 
session on all questions except recommendations to grant or deny access authori- 
zation, which shall be in closed session ; 

(f) In the event it appears in the course of the hearing that Restricted Data 
or defense information may be disclosed, it shall be the duty of the Chairman to 
assure that disclosure is not made to persons who are not authorized to receive 
it; 

(g) The Board shall admit in evidence any matters either oral or written 
which are material, relevant and competent in determining the issues involved, 
including the testimony of responsible persons concerning the integrity of the 
individual. The utmost latitude shall be permitted with respect to relevancy, 
materiality, and competency. Every reasonable effort shall be made to obtain 
the best evidence available. Hearsay evidence may for good cause shown be 
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admitted without regard to technical rules of admissibility and accorded such 
weight as the circumstances warrant; 

(h) Testimony of the individual and witnesses shall be given under oath or 
affirmation, and the individual and witnesses shall be subject to cross-examing. 
tion. Attention of the individual and the witness shall be invited to 18 U.S$.¢, 
1001 and 18 U.S.C. 1621; 

(i) The individual shall be afforded the opportunity of testifying in his 
own behalf; 

(j) The Board shall endeavor to obtain all the facts that are reasonably 
available in order for it to arrive at its recommendations. If, prior to or during 
the proceeding, in the opinion of the Board the allegations in the notification 
letter are not sufficient to cover all matters into which inquiry should be directed, 
the Board shall recommend to the Manager concerned that, in order to give 
more adequate notice to the individual, the notification letter should be amended, 
Any amendment shall be made with the concurrence of the Director, Division 
of Security, AEC, and the Office of the General Counsel. If, in the opinion of 
the Board, the circumstances of such an amendment may involve an undue 
hardship to the individual, because of limited time to answer the new allega- 
tions in the notification letter, an appropriate adjournment shall be granted 
upon the request of the individual ; 

(k) Unless permitted by paragraphs (7), (m), (n), (0), and (p) of this see. 
tion, the record may contain no information adverse to the individual on any 
controverted issue unless (1) the information or its substance has been made 
available to the individual and he offers no objection to its presentation; or (2) 
the information or its substance is made available to him and the individual is 
afforded an opportunity to cross-examine the person providing the infor. 
mation. Information whose admission is not prohibited by this paragraph, or 
by any other provision of this part, may be received and made a part of the 
record and may be considered by the Board or officials charged with making 
determinations under this part; 

(1) A written or oral statement of a person relating to the characterization 
in the notification letter of any organization or person other than the individ- 
ual may be received and considered by the Board without affording the individ- 
ual an opportunity to cross-examine the person making the statement on matters 
relating to the characterization of such organization or person, provided the 
individual is given notice that it has been received and may be considered by the 
Board, and is informed of its contents provided such is not prohibited by 
§ 10.27 (f); 

(m) The individual shall be afforded an opportunity to cross-examine persons 
who have made oral or written statements adverse to the individual relating 
to a controverted issue except that any such statement may be received and con- 
sidered by the Board without affording such opportunity in either of the follow- 
ing circumstances: 

(1) The head of the department supplying the statement certifies that the 
person who furnished the information is a confidential informant who has been 
engaged in obtaining intelligence information for the Government and that dis- 
closure of his identity would be substantially harmful to the national interest; 

(2) The Commission or its special designee for that particular purpose has 
preliminarily determined, after considering information furnished by the in- 
vestigative agency as to the reliability of the person and the accuracy of the 
statement concerned, that the statement concerned appears to be reliable and 
material, and the Commission or such special designee has determined that failure 
of the Board to receive and consider such statement would, in view of the access to 
Restricted Data or defense information sought, be substantially harmful to the 
national security and that the person who furnished the information cannot ap- 
pear to testify (i) due to death, severe illness, or similar cause, in which case the 
identity of the person and the information to be considered shall be made avail- 
able to the individual, or (ii) due to some other cause determined by the 
Commission to be good and sufficient. 

(n) Whenever procedures under paragraph (m) (1) or (2) of this section 
are used (1) the individual shall be given a summary of the information 
which shall be as comprehensive and detailed as the national security permits, 
and (2) appropriate consideration shall be accorded to the fact that the indi- 
vidual did not have an opportunity to cross-examine such person or persons; 

(0) Records compiled in the regular course of business, or other physical 
evidence other than investigative reports, may be received and considered sub- 
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ject to rebuttal without authenticating witnesses, provided that such infor- 
mation has been furnished to the AEC by an investigative agency pursuant to 
its responsibilities in connection with assisting the Commission to safeguard 
Restricted Data or defense information : 

(p) Records compiled in the regular course of business, or other physical 
evidence other than investigative reports, relating to a controverted issu 
which, because they are classified, may not be inspected by the individual, may 
be received and considered provided that: 

(1) The Commission or its special designee for that purpose has made a pre- 
liminary determination that such physical evidence appears to be material; 

(2) The Commission or such designee has made a determination that failure 
io receive and consider such physical evidence would, in view of the access to 
to Restricted Data or defense information sought, be substantially harmful to 
the national security ; and 

(3) To the extent that national security permits, a summary or description 
of such physical evidence shall be made available to the individual. In every 
such case, information as to the authenticity and accuracy of such physical 
evidence furnished by the investigative agency shall be considered. 

(q) The Board may request the Manager to arrange for additional investi- 
gation on any points which are material to the deliberations of the Board and 
which the Board believes need extension or clarification. In this event, the 
Board shall set forth in writing those issues upon which more evidence is re- 
quested, identifying where possible persons or sources from which evidence 
should be suught. The Manager shall make every effort through appropriate 
sources to obtain additional information upon the matters indicated by the 
Board : 

(r) A written transcript of the entire proceedings shall be made by a person 
possessing appropriate AEC clearance and, except for portions containing Re- 
stricted Data or defense information, a copy of such transcript shall be furnished 
the individual without cost. 


$10.28 Recommendation of the Board. 


(a) The Board shall carefully consider the record and the standards set forth 
herein. In reaching its determination the Board shall consider the demeanor 
of the witnesses who have testified before the Board, the probability or likelihood 
of the truth of their testimony, their credibility, the authenticity and accuracy 
of documentary evidence, or the lack of evidence upon some material points in 
issue. If the individual is, or may be, handicapped by the nondisclosure to him 
of confidential information or by lack of opportunity to cross-examine confi- 
dential informants, the Board shall take that fact into consideration. The Board 
may also consider as part of the record the individual’s past employment in the 
atomic energy program, and the nature and sensitivity of the job he is or may be 
expected to perform. Possible impact of the loss of the individual’s services upon 
the AEC porgram shall not be considered by the Board; 

(b) The Board shall make specific findings based upon the record as to 
whether each of the allegations contained in the notification letter is true or false 
and the significance which the Board attaches to such allegations. These find- 
ings shall be supported fully by a statement of reasons which constitute the basis 
for such findings ; 

(c) The recommendation of the Board shall be predicated upon its findings. 
If, after considering all the factors in the light of the criteria set forth in this 
part, the Board is of the opinion that it will not endanger the common defense 
and security and will be clearly consistent with the national interest to grant 
access authorization to the individual, it shall make a favorable recommenda- 
tion ; otherwise, it shall make an adverse recommendation :; 

(d) The recommendation of the Board shall be determined by a majority vote. 
In the event of a dissent from the majority, the recommendation of the minority 
member shall be made a matter of record together with a statement of the 
reasons leading to his conclusions. The recommendation of the Board shall be 


submitted to the Manager accompanied by a statement of the reasons leading to 
the Board’s conclusions. 


§10.29 New evidence. 


(a) In the event of the discovery of new evidence by the individual prior to 
final determination of the individual’s eligibility for access authorization, such 
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evidence shall be submitted by the individual or his representative to the Man- 
ager of Operations from whom he received his notification letter ; 

(b) The Manager of Operations with the advice of Hearing Counsel shall re- 
view the application for the presentation of new evidence to ascertain its mate- 
riality and relevancy and further, that the individual or his representative is 
without fault in failing to present the evidence before. In the event it is deter- 
mined that the new evidence should be received, the Manager of Operations shall: 

(1) Refer the matter to the Personnel Security Board which had been ap- 
pointed in the individual’s case when the Manager of Operations has not yet 
transmitted the record to the General Manager. The Board receiving the appli- 
eation for the presentation of new evidence shall determine the form in which 
it shall be received, whether by testimony before the Board, by deposition, or by 
affidavit. 

(2) In those cases where the Manager of Operations has forwarded the record 
to the General Manager, the application for presentation of new evidence shall 
be referred to the General Manager with appropriate comment and recommenda- 
tions. In the event the General Manager determines that the new evidence 
should be received, he shall determine the form in which it shall be received, 
whether by testimony before a Personnel Security Board, by deposition, or by 
affidavit. 


§ 10.30 Actions on the recommendations. 


(a) The recommendations of the Board and any dissent therefrom shall be 
signed by the members of the Board as appropriate, and together with the record 
of the case, shall be transmitted with the least practicable delay to the Manager 
of Operations concerned ; 

(b) Upon receipt of the findings and recommendation of the Board, and the 
record, the Manager shall forthwith transmit it to the General Manager through 
the Director, Division of Security, AEC. In those cases where denial of access 
authorization is recommended by the Board, the Manager of Operations shall 
forward a statement concerning the effect which denial of access authorization 
would have upon the atomic energy program ; 

(ec) The General Manager may return the record to the Manager for further 
proceedings by the Personnel Security Board with respect to specific matters 
designated by the General Manager; 

(d) (1) In the event of a recommendation by the Board for a denial of access 
authorization, the individual shall be immediately notified in writing of that fact 
by the General Manager, or his designee, and shall be informed of the Board’s 
findings with respect to each allegation contained in the notification letter. The 
individual shall also be notified of his right to request a review of his case by 
the AEC Personnel Security Review Board and of his right to submit a brief in 
support of his contentions. The request for a review shall be submitted to the 
General Manager within five days after the receipt of the notice. The brief 
shall be forwarded to the General Manager through the Director, Division of 
Security, AEC, not later than 10 days after receipt of such notice, unless such 
time is extended by the General Manager for good cause shown: 

(2) Where the individual requests a review of the adverse recommendation, 
the General Manager shall forthwith send the record, with all findings and 
recommendations, to the Personnel Security Review Board ; 

(3) In the event the individual fails to request a review by the AEC Per- 
sonnel Security Review Board of an adverse recommendation within the pre 
scribed time, the final determination shall be made on the basis of the record 
with all findings and recommendations ; 

(e) (1) Where the Board has made a recommendation favorable to the indi- 
vidual and the General Manager proposes to transmit the record to the Personnel 
Security Review Board for its recommendation, the General Manager shall im- 
mediately cause the individual to be notified of that fact and of those matters 
contained in the notification letter concerning which he desires the advice of the 
Personnel Security Review Board. He shall further inform the individual that 
he may submit a brief concerning such matters for the consideration of the 
Personnel Security Review Board. Such brief shall be filed not later than 10 
days from the receipt of the notice by the individual, unless extended for good 
cause shown. The brief shall be forwarded to the General Manager for trans- 
mission to the Personnel Security Review Board. 
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§ 10.31 Recommendations of the AEC Personnel Security Review Board. 


(a) The AEC Personnel Security Review Board shall make its deliberations 
based upon the record, supplemented by such brief as the individual submits. 
The Personnel Security Review Board may request such additional briefs as it 
deems appropriate. In any case where the AEC Personnel Security Review 
Board determines that additional evidence or further proceedings are necessary, 
it may return the record to the General Manager with a recommendation that 
the case be remanded to the Manager of Operations for appropriate action ; 

(b) In its deliberations, the AEC Personnel Security Review Board shall 
make its findings and recommendations as to the eligibility of an individual for 
access authorization on the record supplemented by additional testimony or 
briefs, as determined by the Board. When additional testimony is taken by the 
Personnel Security Review Board a verbatim transcript of such testimony shall 
be made part of the record ; 

(c) The Personnel Security Review Board shall not concern itself with the 
possible impact of the loss of the individual’s services upon the AEC program ; 

(d) After its deliberations, the AEC Personnel Security Review Board shall 
make its findings and recommendations on the record in writing to the General 
Manager. 


§10.32 Action by the General Manager. 


(a) The General Manager, on the basis of the record accompanied by all 
recommendations, shall then make a final determination whether access authori- 
zation shall be granted or denied, unless the provisions of § 10.27 (m), (n), (0), 
or (p) have been used, in which case the decision to deny or revoke access author- 
ization may be made only by the Commission ; 

(b) In making the determination as to whether access authorization shall be 
granted or denied, the General Manager or Commission shall give due recog- 
nition to the favorable as well as the unfavorable information concerning the 
individual and shall take into account the value of the individual’s services to 
the atomic energy program and the operational consequences of denial of access 
authorization ; 

(c) In the event of an adverse determination the General Manager shall notify 
the individual through the Manager of Operations of his decision that access 
authorization is being denied or revoked and of his findings with respect to each 
allegation contained in the notification letter for transmittal to the individual. 


$10.33 Action by the Commission. 


(a) Whenever an individual has not been afforded an opportunity to con- 
front and cross-examine witnesses who have furnished information adverse to 
the individual under the provisions of § 10.27 (m), (n), (0), or (p) and an ad- 
verse recommendation has been made by the General Manager, the Commis- 
sioners shall personally review the record and determine whether access author- 
ization shall be granted, denied or revoked, based upon the record; 

(b) When the Commission determines to deny or revoke access authorization 
the individual will be notified through the Manager of Operations of its decision 
that access authorization is being denied or revoked and of its findings with 
respect to each allegation contained in the notification letter for transmittal to 
the individual ; 

(c) Nothing contained in these procedures shall be deemed to limit or affect 
the responsibility and powers of the Commission to deny or revoke access to 
Restricted Data or defense information if the security of the nation so requires. 
Such authority may not be delegated and may be exercised only when the Com- 
mission determines that the procedures prescribed in § 10.27 (m), (n), (0), or 
(p) cannot be invoked consistently with the national security and such deter- 
mination shall be conclusive. 


§ 10.34 Reconsideration of cases. 


(a) Where, pursuant to the procedures set forth in §§ 10.20 to 10.33, the 
General Manager or the Commission has made a determination granting access 
authorization to an individual, the individual’s eligibility for access authoriza- 
tion shall be reconsidered only when subsequent to the time of the prior hearing, 
there is new substantially derogatory information or a significant increase in the 
scope or sensitivity of the Restricted Data or defense information to which the 
individual has or will have access; 

(b) Where, pursugnt to these procedures, the Commission or General Manager 
has made a determination denying access authorization to an individual, the 
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individual’s eligibility for access authorization may be reconsidered when there 
is a bona fide offer of employment requiring access to Restricted Data or de- 
fense information and either material and relevant new evidence which the in- 
dividual and his representatives are without fault in failing to present before, 
or convincing evidence of reformation or rehabilitation. Requests for recon- 
sideration shall be submitted in writing to the General Manager through the 
Manager of Operations having jurisdiction over the position for which access 
authorization is required. Such requests shall be accompanied by an affidavit 
setting forth in detail the information referred to above. The General Manager 
shall cause the individual to be notified as to whether his eligibility for accegs 
authorization will be reconsidered and, if so, the method by which such recon- 
sideration will be accomplished ; 

(c) Where access authorization has been granted to an individual by a Man- 
ager of Operations without recourse to the procedures set forth in §§ 10.20 to 
10.33, the individual’s eligibility for access authorization shall be reconsidered 
only in a case where subsequent to granting of the access authorization, new 
substantially derogatory information has been received or there is a significant 
increase in the scope or sensitivity of the Restricted Data or defense informa- 
tion to which the individual has, or will have access, and in any other case only 
with specific prior approval of the Director, Division of Security, AEC. 


MISCELLANEOUS 
§10.35 Terminations. 


In the event the individual is no longer an applicant for access authorization 
or no longer required access authorization the procedures of this part shall be 
terminated without a final determination as to his eligibility for access 
authorization. 


§ 10.36 Attorney Representation. 


In the event the individual is represented by an attorney or other such repre 
sentative, the individual shall file with the AKC a document designating such 
attorney or representative and authorizing such attorney or representative to 
receive all correspondence, transcripts and other documents pertaining to the 
proceeding under this part. 


$10.37 Certifications. 


Whenever information is made a part of the record under the exceptions 
authorized by § 10.27 (m), (n), (0), and (p), the record shall contain certifi- 
cates evidencing that the determinations required therein have been made. 

§ 10.388 Washington Area cases. 

In those cases which may arise involving individuals within the Washington 
Area of AEC operations, an Assistant General Manager designated by the Gen- 
eral Manager shall discharge the functions and responsibilities assigned to 
Managers of Operations in these procedures. 

Dated at Washington, D.C., this Ist day of July 1960. 

A. R. LUEDECKE, 
General Manager. 


[F.R. Doc. 60-6400; Filed July 11, 1960; 8 :45 a.m.] 


B. Department of Defense 
1. CORRESPONDENCE FROM THE DEPARTMENT OF DEFENSE 


GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE, 
Washington, D.C., September 27, 1960. 
Mr. CHARLES H. SLAYMAN, Jr., 
Chief Counsel and Staff Director, Subcommittee on Constitutional Righs, 
Committee on the Judiciary, United States Senate, Washington, D.C. 


Dear Mr. StayMAN: This is in reply to your letter of September 22, 1960, in 
which you request additional information in connection with the Industrial 
Security Program of the Department of Defense. 

I am enclosing three copies of the Fact Sheet dated August 3, 1960, ‘which 
compares organization and procedures under the old and new program and 
summarizes Executive Order 10865 * * *.” Upon inquiry of the appropriate 


offices concerned I am informed that there are no statements, releases or regula- 
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tions in addition to those already obtained by the Subcommittee on Constitu- 
tional Rights. 

I know of no changes in industria! security hearing procedures by other than 
the agencies named in your letter. Although the Department of State is 
authorized by Executive Order 10865 to operate an individual security program, 
it is my understanding that it has not issued any regulations or directives in this 
regard. 

I hope that the foregoing information proves helpful to the Subcommittee. 

Sincerely yours, 
J. VINCENT BURKE, Jr. 

Enclosure: Fact Sheets. 


FEBRUARY 2, 1960. 
Hon. THomAs C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, United States Senate. 

Dear Mr. CHAIRMAN: The Secretary of Defense has requested that I reply to 
vour letter of January 21, 1960, with respect to an Executive Order concerning 
the Industrial Personnel Security Program. 

Extensive study has been given to the problem concerning the Industrial 
Security Program which will safeguard the security interests of the United 
States and at the same time protect the rights of individuals. It is expected 
that these studies will shortly be completed. When they are, it will be entirely 
appropriate to discuss the matter. 

Of course, aS you know, the issuance of an Executive Order, and the timing 
and content thereof, are matters within the prerogative of the Executive and 
not within the control of this Department. I am sure you appreciate that the 
issuance of an Executive Order may follow closely the completion of these 
studies. 

Sincerely yours, 
J. VINCENT BURKE, Jr. 


FEBRUARY 26, 1960. 
Hon. THomAs C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, U.S. Senate 


Dear Mr. CHAIRMAN: This refers to our letter of February 2, 1960, concern- 
ing an earlier inquiry from you with respect to the problem posed by the Supreme 
Court’s findings in the case of Greene v. McElroy, et al. 

As you know, the President issued an Executive Order No. 10865, on February 
20, 1960. We believe this proposed Executive Order clarifies the situation brought 
about as a result of the Greene case. 

The Department of Defense is now engaged in writing implementing regula- 
tions under the President's Executive Order. As soon as the work on the regula- 
tions is completed we shall be happy to furnish you with a copy. Should you 
have any questions on this matter, we shall be happy to communicate with you 
further. Your interest in this matter is appreciated. 

Sincerely yours, 
J. VINCENT BURKE, Jr. 


Marcu 24, 1960. 
Hon. Tuomas S. GATEs, Jr.., 


Secretary of Defense, Department of Defense, 
The Pentagon, Washington, D.C. 

Dear Mr. SecreTrary: With further reference to the interest of the Senate 
Constitutional Rights Subcommittee in due process of law procedures employed 
under any Federal loyalty-security programs, especially the Industrial Personnel 
Security Program, I am writing to ask if you will send me two (2) sets of the 
draft regulations currently being considered for promulgation under provisions of 
Executive Order No. 10865, announced on February 20, 1960. 

Your cooperation will be appreciated. 

Sincerely, 
THOMAS C. HENNINGS, Jr., Chairman. 
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MArcH 31, 1960. 
Hon. THomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, U.S. Senate. 


DeaR Mr. CHAIRMAN: In accordance with your request of March 24, there are 
transmitted herewith two sets of the Draft regulations currently being con- 
sidered for promulgation under provisions of Executive Order No. 10865, an- 
nounced on February 20, 1960. 

These proposed regulations are still being coordinated and there is no certainty 
that they will be promulgated in this form. Therefore, it is requested that their 
contents not be published or otherwise revealed to the public until they are 
finally approved. 

Sincerely, 
J. D. HITTLE, 
Brigadier General, USMC (fet.), 
Assistant to the Secretary, (Legislative Affairs). 
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9. INDUSTRIAL PERSONNEL ACCESS AUTHORIZATION REVIEW REGULATION 
DIRECTIVE 


July 28, 1960 


ty 
‘ir 
re 


Department of Defense Directive 


SUBJECT Industrial Personnel Access Authorization Review Regulation 


Reference: (a) DOD Directive 5220.6, entitled "Industrial Personnel 


Security Review Regulation," dated February 2, 1955, 
as emended (cancelled) 


I. GENERAL 


A. Authorit 


This Regulation is issued pursuant to the authority vested 
by law, including Executive Order 10865 (reproduced as 
Appendix A), in the Secretary of Defense. 


By an exchange of letters between the Secretary of Defense 
and the Administrators of the Federal Aviation Agency and 
the National Aeronautics and Space Administration, and as 
provided for in Section 1 (b), Executive Order 10865, the 
Department of Defense has been authorized to act for and 
in behalf of the Federal Aviation Agency and the National 
Aeronautics and Space Administration in the performance 

of the administrative and personnel services set forth in 
this Regulation. Reference (a) is hereby cancelled. 


B. Purpose 


1. The Secretary of Defense and the Administrators of the 
Federal Aviation Agency, and the National Aeronautics 
and Space Administration have prescribed specific 
requirements, restrictions, and other safeguards which 
they consider necessary to protect (a) releases of 
classified information to or within United States 
industry that relate to bids, negotiations, awards, or 
the performance or termination of contracts with their 
department or agency, and (b) other releases of classified 
information to or within industry which their department 
or agency has responsibility for safeguarding. In this 
connection, this Regulation prescribes uniform standards, 
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criteria, and procedures for processing to final determina- 
tion all cases which come within the scope of the Industria] 
Personnel Access Authorization Review Program. 


2. Pursuant to the agreement made between the Department of 
Defense, and the Federal Aviation Agency, and the National 
Aeronautics and Space Administration, (provided for in 
Section 1 (b), Executive Order 10865), this Regulation has 
been extended to apply to protect the releases of classified 
information specified in subparagraph 1., above. The Boards 
and instrumentalities provided for in this Regulation are 
hereby authorized to assume jurisdiction over, and as herein- 
after provided, to process and make determinations in cases 
arising out of such releases of classified information. 


3. This Regulation is issued to conform the Industrial Personne] 
Access Authorization Review Program to the requirements of 
Executive Order 10865. 


C. Definitions 


1. Whenever the words "Department of Defense", or "Department 
of Defense agency or activity", or "military department" 
are used herein, they shall be deemed to include where 
applicable the Federal Aviation Agency, or the National 
Aeronautics and Space Administration. 


2. Access Authorization: An authorization to have access to 
one or more categories of information classified in 
accordance with Executive Order 10501. (NOTE: Actual 
access, when authorized, requires both an access authoriza- 
tion and a "need to know".) In the case of a contractor, 
an “access authorization” is an authorization for the 
contractor involved to have access to specific categories 
of classified information provided such access is (a) required 
in connection with the bidding, negotiation, award, performance, 
or termination of contracts with a Department of Defense agency 
or activity or (b) required in connection with other releases 
of classified information to or within industry. In the case 
of a contractor employee, an “access authorization" is an 
authorization for the employee to have access to specific 
categories of classified information provided such access is 
(1) required for the performance of his work with a particular 
contractor on contracts with a Department of Defense agency 
or activity or (2) required in connection with the release 
of classified information to or within industry. 


3. Administrator: The Administrator of the Federal Aviation 
Agency, or the National Aeronautics and Space Administration. 
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Agency case: A case arising out of the release of classified 
information to or within industry directly by the Federal 
Aviation Agency or the National Aeronautics and Space 
Administration in connection with the bidding, negotiation, 
award, or performance or termination of a contract by one 

of those agencies. 


Applicant: Any person who is eligible to have the matter of 
granting, revoking, or denying him an access authorization 
determined or reconsidered under the Industrial Personnel 
Access Authorization Review Program as provided for in 
paragraphs I.F. and V.B. 


Contractor: An industrial, educational, commercial, or 
other entity which has executed a contrac. or a Department 
of Defense Security Agreement (DD Form 441) with a Department 
of Defense agency or activity. 


Personal appearance proceeding: A proceeding before the New 
York, Washington, or Los Angeles Industrial Personnel Access 
Authorization Field Board convened and conducted in accordance 
with this Regulation. The use of the terms "personal 
appearance proceeding" or "proceeding" in this Regulation 
does not imply, and shall not be construed to mean, that such 
procedures are subject to the provisions of the Administrative 
Procedure Act, or that the rules of evidence customary in the 
courts of the United States shall be applied. 


D. Policy 


we 


2. 


The responsibilities of the Department of Defense, including 
those imposed by the President in Executive Order 10865, 
necessitate application of policies designed to minimize 

the possibility of compromise incident to placing classified 
information in the hands of industry. Adequate measures 
will be taken to insure that no person is granted, or is 
allowed to retain, an authorization for access to classified 
information unless the available information justifies a 
finding that such access authorization, at the specific 
classification category granted, is clearly consistent with 
the national interest. 


A determination that granting or retaining authorization for 
access to information of a specific classification category 
is not clearly consistent with the national interest shall 
result in denying or revoking authorization for such access. 
Any determination under this Regulation adverse to an 
applicant shell be a determination in terms of the national 
interest and shall in no sense be a determination as to the 
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loyalty of the applicant concerned. A determination 

under this Regulation favorable to an applicant is not, 

in and of itself, an access authorization; nor is it in 

any sense a determination that the applicant concerned 
actually requires access to classified information. Since 
an access authorization relates only to access to classified 
information, denying or revoking such an authorization does 
not preclude participation in unclassified work. 


In the absence of the power to subpoena witnesses, the 
Secretary of Defense, through the Director, Office of 
Industrial Personnel Access Authorization Review, may issue 
in appropriate cases invitations and requests to appear and 
testify, and may defray reasonable and necessary expenses 
incurred by such witnesses, in order that the applicant may 
have the opportunity for cross-examination provided by this 
Regulation. So far as the national security permits, 
investigative agencies under the control of the Department 
of Defense shall cooperate by identifying to the Office of 
Industrial Personnel Access Authorization Review, persons 
who have made statements adverse to the applicant and by 
assisting in making such persons available for cross- 
examination. 


All personnel involved in the processing of cases under the 
Industrial Personnel Access Authorization Review Program 
shall comply with the applicable directives pertaining to 
the safeguarding of classified information and the handling 
of investigative reports. No classified information, nor 
any information which might compromise investigative sources 
or methods or the identity of confidential informants, shall 
be disclosed to any applicant, or to his counsel or repre- 
sentatives, or to any other person not authorized to have 
access to such information. In cases involving individual 
applicants, the employer concerned may be advised only of 
the final determination in the case and of any interim 
decision to suspend an access authorization previously 
granted. Except at the written request of the applicant, 
the Department of Defense shall not release copies of the 
Statement of Reasons or findings relative thereto outside 
of the Executive Branch of the Government. 


Frogres 


The Industrial Personnel Access Authorization Review Program 


is hereby revised, modified, and contimed in accordance with 
this Regulation. The Program shall be administered by the 


Director, Office of Industrial Personnel Access Authorization 
Review, who shall have a staff for that purpose. The Office 


F. 
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of Industrial Personnel Access Authorization Review shall 
consist of the following elements: 


1. 


2. 


The Office of the Director. 


The Industrial Personnel Access Authorization Screening Board 
(hereinafter called the Screening Board ). 


The Industrial Personnel Access Authorization Field Boards 
(hereinafter called the Field Boards). 


The Central Industrial Personnel Access Authorization Board 
(hereinafter called the Central Board). 


Scope of Program 


1. 


Except as provided in subparagraph d. of this paragraph 
the procedures established in this Regulation shall be 
applicable to cases in which the applicant is eligible 
under the Armed Forces Industrial Security Regulation for 
consideration as to the granting or contimuing of an access 
authorization and in addition thereto: 


a. A Department of Defense agency or activity has recan- 
mended that an access authorization of a contractor or 
contractor employee be denied or revoked; 


b. A Department of Defense agency or activity has suspended 
an access authorization of a contractor or contractor 
employee ; 


c. A Department of Defense agency or activity has denied 
or withdrawn a temporary access authorization fran an 
individual, other than a foreign national, who falls 
within such categories as may be established under this 
subparagraph; or 


d. Action is requested by the Secretary of Defense, or the 


Secretary of any military department or the Administrator 
concerned. 


Once access authorization has been suspended, or a Statement 
of Reasons has been issued, or a temporary authorization 
for access has been withdrawn or denied in the case of 
applicants included in categories established under sub- 
paragraph 1., above, these procedures may be invoked by 

an applicant even though his employment has been terminated. 
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A. 


1. 
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ORGANIZATION 


Office of Industrial Personnel Access Authorization Review 


Organization 


a. 


The Office of Industrial Personnel Access Authorization 
Review shall be established in the Office of the Secre 

of Defense and will function under the administrative 
jurisdiction of the Assistant Secretary of Defense (MPxR), 
The Office shall be headed by a civilian Director appointe, 
by the Secretary of Defense after consultation with the 
Assistant Secretary of Defense (MP&R) and the Secretaries 
of the Army, Navy and Air Force. Policy guidance for the 
operation of the program including manpower and personne] 
requirements shall be provided by the Assistant Secretary 
of Defense (MP&R). The Director shall be responsible for 
administering the Industrial Personnel Access Authorization 
Review Program, including its constituent boards; he shal) 
advise and consult with the Secretaries of the Amy, Navy 
and Air Force in carrying out this responsibility. He sha) 
be responsible for ensuring that the Screening, Field and 
Central Boards are provided with such advice, assistance 
and personnel, including legal and security advice, as he 
considers necessary to enable these elements properly to 
carry out their functions under this Program. He shall 
have such professional, technical, and clerical staff as 
he may require to carry out his responsibilities, as set 
out herein, and such other related responsibilities as may 
be prescribed. The Director is authorized to obtain infor. 
mation, assistance, and advice directly from any agency or 
activity of the Department of Defense, and, in accordance 
with established policies, fram other agencies of the 
Govermment. He shall prepare monthly reports showing 
caseloads and the status of pending cases. The Director 
may issue such supplemental instructions, not inconsistent 
with this Regulation, as may be desirable for the 
administration and efficient operation of this Progran, 
including rules for the processing of cases, the conduct 
of screenings, personal appearance proceedings, determina- 
tions and reviews, and for guidance in the application 

of the standard and criteria set forth in paragraph III. 
In any particular case, the Director may request addi- 
tional investigation to be made subject to the provisions 
of any agreements with investigative agencies outside the 
Department of Defense. 


The Office of Industrial Personnel Access Authorization 
Review shall be located in the Pentagon and shall be 
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supported administratively by the Office of the 
| Secretary of Defense. The military departments shall 
j make appropriate allocations of funds, military and 
civilian personnel, and personnel spaces. 


c. Communications shall be addressed to the Director, 


Lon Office of Industrial Personnel Access Authorization 
retary Review, The Pentagon, Washington 25, D. C. 

aR). 2. Department Counsel 

ointe 

the | The Office of Industrial Personnel Access Authorization 
aries Review shall include within its staff a sufficient mmber 
r the / of qualified attorneys, who may be stationed in Washington, 
onnel D. C. or at such other locations as the Director may select, 
etary to act as counsel for the Department of Defense in each case 
e for in which a personal appearance proceeding is held under 
ization this Regulation. When designated by the Director to serve 
shall | in this capacity, department counsel shall perform the 

Navy functions normally and customarily associated with said 

He shall position. Department counsel shall also advise and assist 
d and the Screening Board as required, and shall represent the 
ance Department of Defense before the Central Board when 

as he appropriate. 

y to 

all 3. Files 

f as 

. set The complete files of all review cases pertaining to 


as may | industrial personnel shall be maintained by the Department 

. infor. | of the Army. 

mncy or 

a | B. Industrial Personnel Access Authorization Screening Board 

1e 

1 1. The Screening Board shall be located in the Office of 

ctor Industrial Personnel Access Authorization Review and shall 

sistent be responsible for the performance of the duties and functions 
hereinafter prescribed. 

ran 

ie 2. The Secretary of each military department shall appoint one 

>rmina- or more members, military or civilian, to the Screening 

ton Board as the caseload requires. Appropriate officials 

IIT. designated by each Secretary will submit nominations through 

Ui the Director, whe will review the qualifications of each 

{sions nominee and make an appropriate recommendation to the 

Je the ' Secretary concerned. Except as provided in paragraph II.F., 

any three members so appointed, one fram each military depart- 

| ment, shall constitute a quorum-panel so that more than one 

tion panel may be convened at the same time. The Director shall 

e } designate one member to serve as Chairman of the Screening 


Board. 


3. The Screening Board shall have jurisdiction over all cases 
which are referred to it in accordance with this Regulation. 
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Industrial Personnel Access Authorization Field Boards 


l. 


3. 


There shall be three field boards, which shall be known 
as the New York, the Washington and the Los Angeles 
Industrial Personnel Access Authorization Field Boards 
and which shall be located in said cities. Additional 
field boards may be established by the Director with the 
approval of the Secretaries of the Army, Navy and Air 
Force. Panels of existing Field Boards may be convened 
at other locations to provide prompt and convenient 
personal appearance proceedings. Each Field Board shall 
be responsible for the performance of the duties and 
functions hereinafter prescribed. 


The Secretary of each miiitary department shall appoint 
one or more members, military or civilian, to each “ield 
Board as the caseload requires. Appropriate officials 
designated by each Secretary will submit nominations 
through the Director, who will review the qualifications 
of each nominee and make an ej orenriate recommendation to 
the Secretary concerned. The Director shall designate 
either one member of the Board or 4 staff member to serve 
as administrative director of each Board who will be 
responsible for the immediate operations of the Board. 

A quorum-panel may consist of any one civilian member who 


is a qualified attorney, or of any three members, one from 


each military department, of whom at least one shall be « 
civilian and at least one shall be a qualified attorney. 


When a panel of three members is convened, the administrative 
director shall designate one member to act as Chairman. A 


quorum-panel may exercise all of the authority conferred 
on the Board or Chairman by this Regulation. 


Each Field Board will have jurisdiction over all cases 
referred to it in accordance with this Regulation. 


Responsibilities of Military Lepartments for Administrative 


Support 
1. Except as provided in paragraph 2., the Field Boards shall 


be supported administratively by the following military 
departments, which shall appoint such other personnel as 


may be required by the Director to assist each Field Board: 


New York Industrial Personnel Access Authorization Field Board 


Department of the Army 


Washington Industrial Personnel Access Authorization Field Board 


Department of the Air Force 


Los Angeles Industrial Personnel Access Authorization Fieldbon | 


Department of the Navy 
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2. Whenever, pursuant to direction of the Director, a panel 
of a Field Board established under paragraph II.C.1., above, 
is convened at any of the following named locations, the 
commanders named, respectively, shall arrange or provide 
} for the administrative support needed by such board panel 
in order to discharge its official business at such locations: 


Alaska: 
Commander, Alaskan Air Command 


Virgin Islands, Canal Zone, and Puerto Rico: 
Commanding General, USA, Carribean 


Guem, American Samoa, Wake, Midway, Guano Island & Hawaii: 
Commandant, lth Naval District 


3. Where a panel of a Field Board is convened at 4 location 
other then its principal office or at a location outside the 
jurisdiction of the commanders named in paragraph 2., above, 

the military department requested by the Director shall 
provide office space, facilities and clerical personnel for 
each personal appearance proceeding and for the prompt 
: making of a verbatim transcript thereof. 


4. As a verbatim transcript will be required of each personal 
appearance proceeding before a Field Board, it is the 


responsibility of each of the above mentioned commanders 
to provide the necessary personnel and facilities for the 


m | prompt making of such transcripts. 
E. Central Industrial Personnel Access Authorization Board 
itive / 
A | 1. There is hereby established a Central Board, which shall be 


located in the Office of Industrial Personnel Access 
Authorization Review, and shall be responsible for the 


performance of the duties and functions hereinafter 
prescribed. 


2. The Secretary of each military department shall appoint one 
or more members, military or civilian, to the Central Board 
as the caseload requires. Appropriate officials designated 
by each Secretary will submit nominations through the 
Director, who will review the qualifications of each nominee 

Ae and make an appropriate recommendation to the Secretary 
concerned. The Director shall designate one member to serve 
as Chairman of the Central Board. Except as provided in 


rd: paragraph II.F., any three members so appointed, one fran 
each military department, shall constitute a quorum-panel 
d Board so that more than one panel may be convened at the same time. 
One of the members of each quorum-panel mst be a qualified 
lawyer and each quorum-panel shall include at least one 
eld Board | civilian. 


‘LeldBoat | 
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3. The Central Board shall have jurisdiction over all cases 
referred to it in accordance with this Regulation. 


Cc sition of Boards in mcy Cases 


1. Whenever an agency case is referred for consideration and 
determination under the Program the Administrators concerneq 
shall be entitled to appoint one member to the Screening 
Board and two members to the Central Board. Such appoint- 
ments shall conform to the requirements of paragraph ITI.c, 
of this Regulation. 


2. Whenever an agency case is referred to the Screening or 
Central Boards, the Director shall notify the Administrator 
concerned thereof. The Administrator, or his designee, 
shall, in their absolute discretion, exercise or waive the 
right of his agency to be represented on the Board involved 
and shall notify the Director thereof in writing, which 
notification shall be made a permanent part of the record 
in the case. If the right is exercised, the Screening Board 
panel to which the case is referred shall consist of four 
members and the Central Board panel of five members, instead 
of the usual three members; if it is waived the Board shall 
be constituted as provided in paragraphs II.B. or II.E., above, 


Access Authorization of Nominees 


No person shall be appointed Director, board member, or staff 
member under this Program until such person has been granted 
an authorization for access to Top Secret information, or its 
equivalent, based on a background investigation. 


STANDARD AND CRITERIA 


A. 


Standard for Issuing an Access Authorization 


Authorization for aczess to classified information of & specific 
classification category shall be granted or contimed only if it 
is determined that such access by the applicant is clearly con- 
sistent with the national interest. 


Criteria for Application of Standard in Cases Involving Individuals 


1. Commission of any act of sabotage, espionage, treason, or 
sedition or attempts thereat or preparation therefor, or 
conspiring with, or aiding or abetting, another to commit or 
attempt to commit any act of sabotage, espionage, treason or 
sedition. 
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Establishing or contimuing a sympathetic association with 

a saboteur, spy, traitor, seditionist, anarchist, revolutionist, 
or with an espionage agent or other secret representative of 

a foreign nation whose interests may be inimical to the 
interests of the United States, or with any person who advocates 
the use of force or violence to overthrow the Govermment of the 
United States or the alteration of the form of Govermment of 

the United States by unconstitutional means. 


Advocacy of use of force or violence to overthrow the Govern- 
ment of the United States, or of the alteration of the form 
of Govermment of the United States by unconstitutional means. 


Membership in, or affiliation or sympathetic association 
with, or participation in the activities of any foreign 

or domestic organization, association, movement, group, or 
cambination of persons which is totalitarian, fascist, 
camunist, or subversive, or which has adopted or shows, a 
policy of advocating or approving the commission of acts of 
force or violence to deny other persons their rights under 
the Constitution of the United States, or which seeks to 
alter the form of Govermment of the United States by un- 
constitutional means. 


Intentional, unauthorized disclosure to any person of 
classified information, or of other information, disclosure 
of which is prohibited by law. 


Performing or attempting to perform his duties, or other- 
wise acting, so as to serve the interests of another govern- 
ment in preference to the interests of the United States. 


Participation in the activities of an organization estab] ished 
as a front for an organization referred to in subparagraph 4., 
above, under circumstances indicating that his personal views 
were sympathetic to the subversive purposes of such 
organization. 


Participation in the activities of an organization with 
knowledge that it had been infiltrated by members of sub- 
versive groups under circumstances indicating that the 
individual was a part of, or sympathetic to, the infiltrating 
element or sympathetic to its purposes. 


Sympathetic interest in totalitarian, fascist, cammunist, or 
similar subversive movements. 


Sympathetic association with a member, or members, of an 
organization referred to in subparagraph 4., above. 
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15. 
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19. 
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(Ordinarily, this will not include chance or occasional 
meetings, nor contacts limited to normal business or 
official relations. ) 


Currently maintaining a close continuing association with 
@ person who has engaged in activities or associations of 
the type referred to in subparagraphs 1. through 9., above, 
A close continuing association may ve deemed to exist if 
the individual lives at the seme premises as, frequently 
visits, or frequently communicates with such person. 


Close continuing association of the type described in sub- 
paragraph ll., above, even though later separated by 
distance, if the circumstances indicate that renewal of 
the association is probable. 


Willful violation or disregard of security regulations. 


Any behavior, activities, or associations which tend to 
show that the individual is not reliable or trustworthy. 


Any deliberate misrepresentations, falsifications or 

omission of material facts from a Personnel Security 

Questionnaire, Personal History Statement, or similar 
document. 


Any criminal, infamous, dishonest, immoral, or notoriously 
disgraceful conduct, habitual use of intoxicants to excess, 
drug addiction, or sexual perversion. 


Acts of a reckless, irresponsible or wanton nature which 
indicate such poor judgment and instability as to suggest 
that the individual might disclose classified information 
to unauthorized persons, or otherwise assist -such persons, 
whether deliberately or inadvertently, in activities 
inimical to the national interest. 


Any illness, including any mental condition, of a nature 
which, in the opinion of competent medical authority, may 
cause significant defect in the judgment or reliability of 
the employee, with due regard to the transient or continuing 
effect of the illness and the medical findings in such case. 


Any facts which furnish reason to believe that the individuel 
may be subjected to coercion, influence, or pressure which 
may be likely to cause action contrary to the national interest. 


The presence of 4 spouse, parent, brother, sister, or offspring 
in a nation whose interests may be inimical to the interests 
of the United States, or in satellites or occupied areas of 
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such @ nation, under circumstances permitting coercion 
or pressure to be brought on the individual through such 
relatives which may be likely to cause action contrary 
to the national interest. 


Refusal by the individual, without satisfactory subsequent 
explanation, to answer questions before a Congressional or 
legislative committee, or Federal or State court or other 
tribunal, regarding charges of his alleged disloyalty or 
other misconduct. 


C. Guidance for the Application of the Standard and Criteria 


1. 


The activities and associations listed in paragraph III.B., 
above, describe conduct which may, in the light of all the 
surrounding circumstances, be the basis for denying or 
revoking an access authorization. The conduct varies in 
implication, degree of seriousness and significance depending 
upon all the factors in a particular case. Therefore, the 
ultimate determination of whether an authorization should 

be granted or contimed must be an over-all common-sense 

one on the basis of all the information which may properly 
be considered under this Regulation including but not 
restricted to such factors, when appropriate, as the 
following: the seriousness of the conduct, its implications, 
its recency, the motivations for it, the extent to which it 
was voluntary and undertaken with knowledge of the cir- 
cumstances involved and, to the extent that it can be 
estimated and is appropriate in a particular case, the 
probability that it will continue in the future. 


Legitimate labor activities shall not be considered in 


determining whether access authorization should be granted 
or contimued. 


It is essential to the efficient, economical, and equitable 
operation not only of the Industrial Persorinel Access 
Authorization Review Program, but of the total procedures 
whereby the Department of Defense authorizes access to 
classified information, that applicants provide full, frank 
and truthful answers when they complete official questionnaires 
or other similar documents, or respond to official inquiries. 
Accordingly, the deliberate giving of false or misleading 
testimony or information on relevant matters, may be 
sufficient standing alone to justify denying or revoking 
access authorization and shall be weighed carefully before a 
determination is reached under this Program. 


The granting or continuing of an authorization for access to 
a contractor is not clearly consistent with the national 
interest if the access authorization of an owner, officer, 
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director, or any executive of the contractor who ig required 
to have such an access authorization, has not been, or would 
not be, granted under the standard and criteria set fort) in 
paragraphs III.A. and III.B., above. 


IV. PROCESSING OF CASES 
A. Emergency Action 


Department of Defense activities or agencies may not make a fina) 
determination denying or revoking an authorization for access, 
In exceptional cases officials authorized by the military depart. 
ment concerned may suspend an authorization previously granteq 
to an individual (but not to a facility) when, in the opinton of 
the authorized official, the individual's contimed access to 
classified information, pending action by the Screening Board, 
would constitute an immediate threat to the national interest, 
Any such suspension action shall be reviewed by the Screening 
Board to determine its propriety. 


Forwarding Cases 


Department of Defense activities or agencies shall forward to 
the Director all cases prescribed in paragraph I.F.1 together 
with the complete file, including the recommendation in the 
case, the reasons therefor, and all other available information 
and material relevant to a determination. After ensuring that 
the file has been properly prepared and transmitted, the 
Director shall forward it to the Screening Board for appropriate 
action. 


Initial Adjudication Procedures (Screening Board Action 


1. The Screening Board shall review each case referred to it 
by the Director and shall determine in accordance with the 
standard and criteria set forth in paragraph III whether 
the reported information warrants (a) authorizing or 
continuing to authorize access at the specific classification 
category requested or (>) further processing as set forth 
below. 


2. With respect to any case pending before it, the Screening 
Board may request the Director to: 


a. Request further investigation, specifying the particular 
points on which the Board feels its information is not 
adequate. 


b. Issue to the applicant such written interrogatories as 
the Board may deem desirable. 


ec. Arrange for an interview with the applicant. 
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d. Arrange for an interview with any witness who has 
given information relevant to a decision in the case. 


The Screening Board may, with respect to any case nending 
before it, determine at any time that an existing authoriza- 
tion shall be suspenled. ‘Joon any sach determination, the 
Director shal) notify the applicant, the contractor, the 
office of the cognizant military department and the agency 
or activity which forwarded the case to him. 


If the Screening Board determines that access at the specific 
classification category requested should be granted or 
continued in effect, it shal) prepace its deteruatnation in 
accordance with the instructions set out in subparagraph 9., 
below. The Director snall notify the agency or activity 
which forwarded the case to him of the determination and 
instruct it to effect the authorization where appropriate. 
The Screening Board shall reconsider its determination at 

the request of the Secretary of Defense, the Secretary of a 
military department, or the Administrator concerned, 


If the Screening Board concludes on the basis of the infor- 
mation rvailable to it and in accordance with the standard 
and criteria set forth in paragraph ITI that the case does 
not warrant a determination favorable to the applicant, it 
shall prepare 4 Statement of Reasons informing the applicant 
of the grounds upon which his access authorization may be 
denied or revoked. This Statement of Reasons shall be as 
comprehensive and detailed as the national security pernits. 
At the time a Statement of Reasons is issued, any access 
authorization previously granted for Secret or Top Secret 
shall be suspended or limited to Confidential unless such 
access authorization was granted pursuant to board action 
under any industrial personnel review program in which case 
the Screening Board shall determine whether the access 
authorization should be suspended or limited. The Screening 
Board shall also determine whether any access authorization 
previously granted for Confidential should be suspended or 
limited. 


The Director shall forward the Statement of Reasons and a 
copy of this Regulation to the applicant and shall inform 
him of the status of his access authorization pending a 
final determination. An applicant who has been served with 
a Statement of Reasons and who has filed under oath or 
affirmation a written reply thereto which complies with the 
requirements of paragraph IV.C.7 shall be afforded: 


a. An opportunity to appear personally before a Field Board 
for the purpose of supporting his eligibility for access 
authorization and of presenting evidence on his own behalf. 
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b. A reasonable time tc prepare for that appearance. 


c. An opportunity to be represented by counsel without 
cost to the Government. 


ad. The opportunity to cross-examine adverse witnesses 
prescribed in paragraph IV.E.2. 


Before an applicant is afforded an opportunity to make a 
personal appearance before a Field Board he mst submit a 
detailed written answer under oath or affirmation specifi- 
cally admitting, denying or disclaiming knowledge of each 
allegation and each supporting fact alleged in the State- 
ment of Reasons. The applicant's answer must either admit 
or deny each allegation or supporting fact, giving such 
explanation as may be available to him, or disclaim knowledge 
thereof. A general denial or other similar answer is not 
sufficient. The applicant mist set out his position with 
sufficient particularity to disclose the basis thereof, in 
order that the Department of Defense may determine in ad- 
vance of the personal appearance proceeding whether the 
allegations and supporting facts are wholly denied, denied 
in part, or wholly admitted and make arrangements to pro- 
duce such information in support as may be required. The 
Director may decline to accept answers which do not meet 
the above requirements and, upon notice to the applicant, 
may refuse to continue to process his application. In 
that event, the Director shall suspend any access authori- 
zation then in effect and give appropriate notice. In the 
alternative, the Director may forward the case to a Field 
Board which may treat allegations or supporting facts with 
respect to which the Director finds the answer is insuffi- 
cient as established for the purpose of making a determina- 
tion under this Program. 


Where the applicant: 


a@. Files an answer which complies with subparagraph 7. 
and requests a personal appearance proceeding, or where, 
although the answer is insufficient, the Director elects 
to proceed as provided for in said subparagraph, the 
Director shall assign the case to a Field Board for a 
proceeding. 


b. Files an answer which complies with subparagraph 7., but 
elects not to request a personal appearance proceeding, 
the Director shall assign the case to the Central Board 
for determination on the basis of all available infor- 
mation including the answer and all documents in support 
thereof. 
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c. Does not answer, the Director shall instruct the 
department which forwarded the case to deny or revoke 
access authorization, as appropriate, and shall advise 
the applicant. 


All determinations by the Screening Board shall be made in 
executive session. A determination to grant or contimue 
access authorization shall be by unanimous vote. No person 


other than members of the Board shall be present when the 
Board deliberates and reaches its determination. 


Decisions adverse to the applicant announced by the Director 
in accordance with paragreph IV.C.8.c. may be reconsidered 
by the Screening Board at the request of the Director, or 

at the request of the applicant addressed through the 
Director, after a finding by the Screening Board that there 
is newly discovered evidence or that other good cause has 
been shown. 


Personal Appearance 


1. 





Pranptly after being notified by the Director that a case 
has been referred for a personal appearance proceeding, the 
Chairman of the Field Board shall set a time and place for 
the proceeding and inform the applicant thereof. Personal 
appearance proceedings shall be held as soon as practicable, 
allowing the applicant and the Depar‘ment of Defense a 
reasonable time to prepare. Postponements may be granted by 
the Chairman in his sound discretion upon application by 
either party with notice to the other. 


Normally, a personal appearance proceeding shall be held at 
the home office of the Field Board concerned. When the 
applicant so requests and when in the discretion of the 
Chairman equity to him requires that the proceeding be held 
in a different place, or when the interests of the Government 
would be served thereby, Field Boards, subject to the over-all 
authority of the Director, may arrange to convene at such 
times and places as will best meet the above objectives. 


It is to the advantage of both the applicant and the Department 
to shorten and simplify the proceedings before the Field Board 
by stating the issues and arriving at an agreed-upon version 

of the facts in the case when it is possible to do so. Depart- 
ment counsel is authorized to consult directly with the 
applicant, or if he has counsel or representative, with then, 
for purposes of reaching mutual agreement upon arrangements 

for an expeditious proceeding in the case. Such arrangements 
may include clarification of issues, and stipulations with 
respect to testimony and the contents of documents and other 
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physical evidence. Such stipulations when entered into 
shell be binding upon the applicant and the Department of 
Defense for the purpose of these proceedings. 


The applicant is responsible for producing witnesses in his 
own behalf or presenting other evidence before the Field 
Board to support his reply to the Statement of Reasons. When 
specific assistance is requested, however, the department 
counsel and the Chairman of the Field Board may provide such 
assistance, upon a showing that it is practicable and necessary, 
In the Chairman's sound discretion, invitations to attend the 
proceeding as witnesses in the applicant's behalf, or requests 
for specific documents or other physical evidence, may be 
tendered upon application, provided a showing of the necessity 
for such assistance has been made. 


Department counsel is responsible for producing at the 
proceeding witnesses and information relied upon by the 
Department to establish those facts alleged in the Statement 
of Reasons which have been controverted. Every reasonable 
and practicable effort shall be made to obtain witnesses and 
to facilitate their appearance in accordance with the policy 
set out in paragraph I.D.3. When requested all Department 
of Defense agencies and activities shall cooperate in 
carrying out this policy. 


Where an applicant who has requested an opportunity to appear 
fails without sufficient reason therefore to appear at the 
time and place set for the proceeding, or at any postponement 
thereof, and has not requested that his case be determined on 
the basis of all available information including any written 
material he may have submitted, the Field Board shall return 
the case to the Director without further action. The Director 
shall then take action under paragraph IV.C.8.c. 


Procedures for Personal Appearance Proceedings 


General Provisions 


@. Personal appearance proceedings are designed to ascertain 
ell the relevant facts in a case to aid in reaching fair 
and impartial determinations. Such proceedings are not 
to be conducted with the formality of a court proceeding 
or of an administrative hearing conducted under the 
Administrative Procedure Act, but rather as administrative 
inquiries held for the purpose of affording the person 
concerned an opportunity to appear for the purpose of 
supporting his eligibility for an access authorization 
and to permit the Department of Defense to inquire fully 
into the matters related to the particular case. As 


SECURITY AND CONSTITUTIONAL RIGHTS 1967 


provided in paragraph IV.E.2.a., the customary rules 
of evidence shall not be controlling. 


b. Personal appearance proceedings conducted under this 


s Regulation are not adversary in nature. Nevertheless, 
a careful and searching inquiry into the facts is 

hen necessary if the objectives of this Regulation are to 
be effectuated. Field Boards shall be alert to the 

ch necessity for identifying and resolving disputed issues 

Ssary, of fact whenever possible and shall make their rulings 

the with these considerations in mind. 

ests 


c. Personal appearance proceedings shall be conducted in 

sity an orderly manner and in an atmosphere of dignity and 
decorum. They may be attended only by the members of 
the Field Board, the applicant and his counsel or 
representatives, authorized personnel of the Department 
of Defense and necessary clerical personnel. Unless 

nt the Chairman of the Field Board rules otherwise, a 

: witness may be present only when he is testifying. 


ind 
cy d. The Director shall designate a qualified attorney to 
; represent the Department of Defense and to act as 
department counsel in each case. He shall represent 
the Department, and shall be responsible for making a 
complete record and for placing before the Field Board 
ear all material which may properly be incorporated therein. 
2 He shall question Department of Defense witnesses and 
nent | cross-examine witnesses produced by the applicant, 
i on although the Field Board may also question any witness. 
ten 
rn e. After the proceeding has been convened, and the Statement 
>ctor of Reasons and the applicant's answer thereto have been 
entered into the record, normally the applicant shall 
have the right to make a general opening statement 
either in person or by counsel, and to present his case. 
He may call witnesses, testify in his own behalf if he 
so desires and present documents, or other information, 
in support of his application for access authorization, 
tain and cross-examine witnesses produced by the Department 
air of Defense. 
ot 
ing f. Witnesses before the Field Board shall testify subject 
to the provisions of Sec. 1001, Title 18, U.S. Code. 
ative Before testifying they shall be informed that said 
n section makes it a criminal offense punishable by a 
maximum of five years imprisonment, $10,000 fine, or 
n both, knowingly and willfully to make a false statement 
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or representation to any department or agency of the 
United States as to any matter within the jurisdiction 
of any department or agency of the United States. 
Written interrogatories must be sworn to before a notary 
public or other official authorized to administer oaths. 


When appropriate the Field Board shall amend the Statement 
of Reasons to conform it with the information available 
and enter the amendment into the record. When such 
emendments are made, the Chairman of the Field Board shal) 
grant the applicant such additional time as, in his sound 
discretion, he deems appropriate to answer such amendments 
and to secure and present evidence pertaining thereto. 


The Field Board may recess the proceeding at any time 
at the request of the applicant or his counsel, depart- 
ment counsel, or upon its own motion. 


Before the Chairman of the Field Board adjourns the 
proceeding, he shall ask the applicant whether he desires 
additional time to secure and present additional evidence 
or to submit a brief. If the applicant desires to present 
such additional material, the Field Board shall determine 
the time within which it must be presented and the form 

in which it will be received. The Chairman shall also 
advise the applicant that announcement of the determination 
in his case will be made by the Director, Office of 
Industrial Personnel Access Authorization Review. 


A verbatim transcript (in triplicate) shall be made of 
the proceedings and such transcript shall become a 
permanent part of the record. The transcript shall not 
include information introduced in accordance with the 
provisions of paragraph IV.E.2.e. and f., below. The 
applicant or his designated representative shall be 
furnished without cost one copy of the transcript, less 
the exhibits, upon his request. The transcript shall be 
reviewed by the Board prior to release to ensure that it 
contains no classified information, nor any informetion 
which might compromise investigative sources or methods 
or the identity of confidential informants. 


If the applicant or his counsel desires to submit 
corrections in the transcript to the Field Board, he 
shall note the corrections on a separate statement 
designating the page and line. The statement of 
corrections must be filed within the time set by the 
Field Board which shall determine what corrections are 
allowable, shall enter on the transcript by marginal 
notation the corrections which are allowed, and shall 
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enter on the statement filed by the applicant the 
corrections which are rejected. This statement shall 
be made a permanent part of the record. The Chairman 
of the Field Board in his discretion may call upon the 
applicant or his counsel for a discussion of the 
corrections. Corrections shall be allowed solely for 
the purpose of conforming the transcript to the actual 
testimony. 


Whenever the Field Board concludes with respect to an 
issue of fact that the investigation is inadequate or 
that all of the information has not been fully developed 
or explored, it may request that further investigation 
be conducted and in appropriate cases may recess the 
proceeding pending such investigation. Such requests 
shall be addressed to the Director through the department 
counsel. Information developed through supplemental 
investigation shall be made available to the Board in 
the same manner as information developed in the original 
investigation. 


2. Introduction of Information 


a. 


The record shall consist exclusively of all information 
presented by the Department of Defense in accordance 

with this Regulation, together with all information sub- 
mitted by the applicant. The record shall not be limited 
to evidence admissible in the courts of the United States. 
Any oral or documentary evidence may be received if 
otherwise admissible under this Regulation and accorded 
the weight deemed appropriate, but irrelevant, immaterial 
or unduly repetitious material may be excluded, in the 
sound discretion of the Chairman of the Field Board. 
Efforts shall be made to obtain the best evidence available. 


Unless permitted by paragraphs e. and f., below, the 
record may contain no information adverse to the 
applicant on any controverted issue unless (1) the 
information or its substance has been made available 

to the applicant and he offers no objection to its 
presentation; or (2) the information or its substance 

is made available to him and the applicant is afforded 

an opportunity to cross-examine the person providing the 
information either orally or by written interrogatories. 
The foregoing shall not apply to information bearing upon 
the characterization in the Statement of Reasons of any 
organization or individual other than the applicant. 
Information the admission of which is not prohibited by 
this paragraph, or by any other provision of this 
Regulation, may be received and made part of the record 
and may be considered by any board or official charged 
with making determinations under this Regulation. 
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Prior to the referral of a case to a Field Board 

for a personal appearance proceeding, the Director, 
Office of Industrial Personnel Access Authorization 
Review, upon application by either the applicant or 

the department counsel, shall rule whether, in the 
light of all the circumstances, testimony shall be 
taken personally, by deposition, or through cross- 
interrogatories. In making this ruling, the Director 
shall exercise his sound discretion and shall state 
his reasons therefor. He may direct the applicant 

or his counsel, and department counsel to frame written 
interrogatories and upon application by either party 
shall rule upon the relevancy and materiality of any 
question to be incorporated therein. Once the case 
has been referred to the Field Board, the Chairman of 
the Field Board shall perform this function. Any action 
taken by the Director under this paragraph shall be 
reflected in the record where appropriate. 


Notwithstanding any other provision of this Regulation, 
records compiled in the regular course of business, or 
other physical evidence other than investigative reports 
as such, may be received and considered subject to 
rebuttal without authenticating witnesses, provided 
such information has been furnished by an investigative 
agency pursuant to its responsibilities in connection 
with assisting the Secretary of Defense or the 
Administrator of the Federal Aviation Agency or the 
National Aeronautics and Space Administration to safe- 
guard classified information within industry pursuant 
to Executive Order 10865. Such documents shall be 
exhibited to the applicant and when received by the 
Field Board shall be made a part of the record in the 
case. 


Records campiled in the regular course of business, or 
other physical evidence other than investigative reports 
as such, relating to a controverted issue, which, because 
they are classified, may not be inspected by the 
applicant, may be received and considered provided that 
(1) the Secretary of Defense or when appropriate, the 
Administrator of the Federal Aviation Agency or the 
National Aeronautics and Space Administration, or the 
Director, Office of Industrial Personnel Access 
Authorization Review, who has been designated as their 
special designee for that purpose pursuant to Section 5,(b), 
Executive Order 10865, has made a preliminary determination 
that said physical evidence appears to be material, and 
that failure to receive and consider it would, in view of 
the level of access sought, be substantially harmful to 
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the national security, and (2) to the extent that the 
national security permits, a cummary or description of 
said physical evidence shall be made available to the 
applicant. In every such case, information as to the 
authenticity and accuracy of such physical evidence 


furnished by the investigative agency involved shall be 
considered. 


A written or oral statement by a@ person adverse to the 
applicant on 4 controverted issue, and not relating to 
the characterization in the Statement of Reasons of 

any organization or individual other than the applicant, 
may be received and considered without affording an 
opportunity to cross-examine the person making the 
statement only in circumstances described in either of 
the following subparagraphs, provided however, that a 
summary of the statement as comprehensive and detailed 
as the national security permits shall be made available 
to the applicant: 


(1) The head of the department supplying the statement 
certifies that the person who furnished the infor- 
mation is a confidential informant who has been 
engaged in obtaining intelligence information for 
the Govermment and that disclosure of his identity 
would te substantially harmful to the national 
interest. 


(2) The Secretary of Defense or when appropriate, the 
Administrator of the Federal Aviation Agency or 
the National Aeronautics and Space Administration, 
or the Director, Office of Industrial Personnel 
Access Authorization Review, who has been designated 
as their special designee for that particular 
purpose pursuant to Section 4 (a),(2), of Executive 
Order 10865, has preliminarily determined, after 
considering information furnished by the investigative 
agency involved as to the reliability of the person 
and the accuracy of the statement concerned, that 
the statement concerned appears to be reJiable and 
material, and has determined that failure to receive 
and consider such statement would, in view of the 
level of access sought, be substantially harmful 
to the national security and that the person who 
furnished the information cannot appear to testify 
(a) due to death, severe illness, or similar cause, 
in which case the identity of the person and the 
information to be considered shall be made availabie 
to the applicant, or (b) due to some other cause 
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determined by the Secretary or the Deputy 
Secretary of Defense, or when appropriate, by 

the Administrator or Deputy Administrator of the 
Federal Aviation Agency or the National Aeronautics 
and Space Administration to be good and sufficient, 


g- A written or oral statement of a person relating to the 
characterization in the Statement of Reasons of any 
organization or individual other than the applicant may 
be received and considered without affording the applicant 
an opportunity to cross. «xamine the person making the 
statement, irrespective of whether the statement is 
adverse to the applicant or relates to a controverted 
issue, provided the applicant is given notice that it 
has been received and may be considered by the Board, 
and is informed of its contents to the extent permitted 
by paragraph I.D.4., above. 


h. Whenever information is made a part of the record under 
the exceptions authorized by subparagraphs e. or f. (1) 
or (2), the record shall contain certificates evidencing 
that the determinations required therein have been made, 
Such certificates shall include the reasons therefor and 
shall be made available to the applicant unless their 
disclosure is prohibited by paragraph I.D.4., above. 


i. In any case where information is received by the Field 
Board pursuant to subparagraphs e. or f. (1) or (2), a 
final determination adverse to the applicant ina 
Department of Defense case shall be made only by the 
Secretary of Defense, and in an agency case by the 
Administrator of the Federal Aviation Agency or of the 
National Aeronautics and Space Administration, as 
appropriate, based upon their personal review of the case, 


As promptly as possible after the proceeding and after full 
consideration of the record and of any arguments made or 
briefs submitted, the Field Board shall prepare a report 
which shall include a recommended decision in the case, 
prepared in accordance with the standard and criteria set 
forth in paragraph III. The Field Board's report shall 
contain a recitation of the questions presented, a summary 
of the evidence received, findings of fact with respect to 
each allegation made, and its conclusion on each question 
presented for consideration. The Field Board's report shall 
be forwarded through the Director to the Central Industrial 
Personnel Access Authorization Board. The report shall not 
be made available to the applicant. 
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Whenever an applicant has made a personal appearance before 
a Field Board, a decision adverse to him may be made only 

on grounds stated in the Statement of Reasons and any 
amendments thereto and must be based upon a record that is 
in conformity with Executive Order 109865 and this Regulation. 
A Field Board or the Central Board may not receive or 
consider any information with respect to any fact in issue, 
unless such information is made available to such Board in 
accordance with this Regulation. 


In every case where applicable, the Field Board shall give 
appropriate consideration to the fact that the applicant 
did not have the opportunity to inspect classified infor- 
mation or to identify or cross-examine persons constituting 
sources of information. It shall also give appropriate 
consideration to whether information was given under oath 
or affirmation, and whether or not the person concerned has 
had an opportunity to rebut it. In every case where 
classified physical evidence is involved, information as to 
the authenticity and accuracy of said physical evidence 
furnished by the investigative agency shall be considered. 


Action by the Central Industrial Personnel Access Authorization 
Board 


l. 


Whenever a case is referred to the Central Board, it shall 
make a final determination subject to the provisions of 
paragraph IV.I.3. in cases which do not fall within the 
provisions of paragraphs IV.E.2.e. or IV.E.2.f. (1) or (2), 
specifying the specific category of classified information 
to which access shall be granted or continued where 
appropriate. 


In cases where the provisions of paragraphs IV.E.2.e. or 
IV.E.2.f. (1) or (2) apply, the Central Board shall (a) 
prepare a final determination where the decision is to grant 
or contimue access at the specific classification category 
requested, or (ob) where it concludes that access at that 
specific classification category is not warranted, it shall 
so notify the Director. 


Before the Central Board makes a final decision, it shall 
take the following action, as applicable: 


a. If the Board reaches a tentative decision adverse to 
the applicant, it shall, through the Director, give 
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notice thereof to the applicant together with notice 

of its proposed findings for or against him with 
respect to each allegation in the Statement of Reasons, 
and shall provide him with an opportunity to make an 
appearance before it, in person or by counsel, or to 
file a written brief. Within ten (10) calendar days 
after his receipt of such notice, the applicant may 
file with the Board a written notice of intention to 
appear or to file a written brief. If the applicant 
files such written notice of intention, the Board shall 
fix as early a date as practicable for filing a written 
brief or making a personal appearance before it, and, 
through the Director, shall give notice thereof to both 
the applicant and department counsel and at the same time 
shall furnish department counsel with copies of the 
tentative decision and proposed findings as previously 
furnished to the applicant. 


If the Board reaches a tentative decision favorable to 
the applicant it shall, through the Director, give notice 
thereof to the department counsel together with notice of 
its proposed findings for or against the applicant with 
respect to each allegation in the Statement of Reasons, 
and shall provide department counsel with an opportunity 
to make an appearance before it, or to file a written 
brief. Within ten (10) calendar days after receipt of 
this notice, department counsel may file with the Board 
a written notice of intention to appear or to file a 
written brief. If department counsel files such written 
notice of intention, the Board shall fix as early a date 
as practicable for filing written brief or making personal 
appearance before it, and, through the Director, shall 
give notice thereof to both department counsel and the 
applicant and at the same time shall furnish the 
applicant with copies of the tentative decision and 
proposed findings as previously furnished to department 
counsel. 


Personal appearances before the Central Board and written 
briefs filed with the Central Board are intended to permit 
the applicant and department counsel to present their 
positions based exclusively upon the record made before 
the Field Board, and shall not be used as a substitute 
for proceedings before such a Board. Argument may be 
made, but witnesses shall not be heard and testimony 
shall not be taken. 


Under a. and b., above, when the applicant or department 
counsel, as the case may be, has filed a written notice 
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of intention, the other shall be entitled at the 
designated time to appear personally or file a written 
brief as he may prefer. Failure by him to utilize this 
opportunity shall be deemed a waiver thereof. 


e. After the applicant and department counsel have sub- 
mitted written briefs or appeared before the Central 
Board, as provided in subparagraphs a. and b., above, 
the Board shall reach a final determination in all 
cases in which it is authorized to do so, and shall 
refer all other cases to the Director for action by 
him in accordance with paragraph H., below. If the 
applicant under subparagraph a., above, or department 
counse] under subparagraph b., above, fails to file 
written notice of intention, or fails, after filing 
such notice, to appear or file a written brief in a 
timely manner, the tentative decision of the Board 
shall automatically become final in all cases in which 
the Board is authorized to make a final determination 
and notice thereof shall be given in accordance with 
paragraph I., below; in all other cases the tentative 
decision shall be referred to the Director for action 
by him in accordance with paragraph H., below. 


4, In reaching a determination or conclusion as hereinabove 
provided, the Central Board may adopt, modify or reverse 
the findings, conclusion, or recommendation of the Field 
Board, or may request further investigation or may return 
the case through the Director to the Field Board with 
instructions to take further testimony or conduct other 
proceedings. In each case it shall consider the matters 
set out in paragraph IV.F.3., above. 


5. In cases in which it is authorized to reach a final 
determination, the Central Board shall prepare an opinion 
which shall include an analysis of the evidence, findings 
of fact and the reasoning on which the determination is 
based. The determination shall be reached by majority 
vote, shall be signed by the members, and made a permanent 
part of the record in the case. If a determination is not 
unanimous, a minority opinion shall be filed. 


H. Action by the Secretary of Defense or the Administrators 


Whenever a case falls within the provisions of paragraphs 
IV.E.2.e. or IV.E.2.f. (1) or (2), and the Central Board con- 
cludes that access at the specific classification category 
requested is not warranted, the Director shall forward the 
case to the Secretary of Defense or the Administrator of the 
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Federal Aviation Agency, or the National Aeronautics and 
Space Administration as appropriate for determination. The 
determination shall include a review of any determinations 
made pursuant to paragraph IV.E.2.f. (2) (b) by any official 
other than the Secretary or the Administrator. 


Procedure after final determifiations 


1. Final determinations reached by the Central Board shall be 
announced by the Director who shall notify the applicant of 
the determination in his case. Where the determination igs 
favorable to the applicant he shall be notified onty of 
the final conclusion reached. Where the determination is 
adverse to the applicant, he shall be notified of (1) the 
final conclusion reached, and (2) whether a finding was for 
or against him with respect to-each allegation in the State. 
ment of Reasons. The Director shall also give appropriate 
notice to the other parties concerned. 


2. Final determinations reached by the Secretary of Defense or 
the Administrator concerned shall be announced by the Director, 
Where the determination is favorable to the applicant he shal} 
be notified only of the final conclusion reached. Where the 
determination is adverse to the applicant, he shall be 
notified only of (1) the final conclusion reached and (2) 
whether a finding was for or against him with respect to 
each allegation in the Statement of Reasons. The Director 
shall also give appropriate notice to the other parties 
concerned. 


3. Determinations of the Central Board shall be final subject 
only to: 


a. Reconsideration on its own motion, or at the request of 
the applicant, addressed through the Director, after it 
has made a finding that there is newly discovered 
evidence or that other good cause has been shown; 


b. Reconsideration by the Central Board at the request of 
the Secretary of Defense, the Secretary of any military 
department, the Director, or when appropriate, the 
Administrator concerned. 


c. Reversal by the Secretary of Defense or in agency cases 
reversal by the Administrator concerned after consultation 
with the Secretary of Defense. 


Authority of the Secretary of Defense, and the Administrators, 


Federal Aviation Agency & National Aeronautics and Space 
Administration 


Nothing contained in this Regulation shall be deemed to limit 
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or affect the responsibility and powers of the Secretary of 
Defense or of any Administrator personally, and without respect 
to this Regulation, to deny or revoke an access authorization 
in a case affecting his departmer:t or agency when he personally 
determines that the provisions of ‘his Regulation cannot be 
invoked consistent with the national security and that the 
security of the nation requires such denial or revocation of 
access authorization. Such determination shall be conclusive. 


MISCELLANEOUS 





Pending Cases 


All cases presently pending in the Office of Industrial Personnel 
Access Authorization Review or before any board constituted under 
any industrial personnel review program shall be processed under 
this Regulation unless a Statement of Reasons has been issued in 
the case and the applicant has been afforded a personal appearance 
proceeding substantially in accordance with the provisions of 

this Regulation. 


Reconsideration of Prior Decisions 


1. Decisions rendered under any industrial personnel review 
program prior to the effective date of this Regulation 
which denied or revoked an access authorization may be 
reconsidered by such boards as the Director deems appropriate 
at the request of the applicant, addressed through the 
Director, after a finding by the appropriate board that there 
is newly discovered evidence or that other good cause has 
been shown. Whenever a final determination of denial or 
revocation based upon a personal appearance proceeding is 
found to have been unauthorized at the time it was made, 
authority is hereby delegated to the Director, Office of 
Industrial Personnel Access Authorization Review, to vacate 
such final determination and all subsequent administrative 
action predicated thereon and to take such other steps as 
may be deemed necessary to complete reconsideration of the 
case. 


2. In cases where an access authorization has been previously 
granted and a Department of Defense agency or activity 
receives additional derogatory information which was not 
considered by a board at the time it decided the case, such 
agency or activity, when it is of the opinion, after reviewing 
the complete file including the record of any prior proceedings, 
that revocation of said authorization is warranted, shall 
forward the case to the Director through appropriate channels 
for referral to the Screening Board in accordance with 
paragraph IV.B. 
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Monetary Restitution 


If an applicant suffers a loss of earnings resulting directly 
from a suspension, revocation, or denial of his access authorize. 
tion, and at a later time a final administrative determination is 
made that the granting to him of an access authorization at leas; 
equivalent to that which was suspended, revoked or denied, woulg 
be clearly consistent with the national interest and it is 
determined by the board making a final favorable determination 
that the administrative determination which resulted in the logs 
of earnings was unjustified, reimbursement of such loss of earn 
may be allowed in an amount which shall not exceed the difference 
between the amount the applicant would have earned at the rate he 
was receiving on the date of suspension, revocation, or denial of 
his access authorization and the amount of his interim net 
earnings. The filing and processing of any such claim shall be 
in accordance with such regulations as the Secretary of Defense 
may prescribe after consultation with the Administrators. Payment 
shall be limited to claims administratively determined to be just 
and equitable. No applicant shall be compensated for any increase 
in his loss of earnings caused by his voluntary action in unduly 
delaying the processing of his case under any industrial personne] 
review program. Payments under this provision shall be in full 
satisfaction of any and all claims, of whatever nature they may 
be, which the applicant has or may assert against the United 
States, or the Department of Defense or any of its agencies or 
activities, or the Federal Aviation Agency, or the National 
Aeronautics and Space Administration, or any of them, by reason 
of or arising out of the suspension, revocation or denial of 
access authorization. 


Effective Date 


This Directive is effective immediately. 
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3. INDUSTRIAL PERSONNEL ACCESS AUTHORIZATION REVIEW FACT SHEET 


NEWS RELEASE 


PLEASE NOTE DATE 


HOLD FOR RELEASE 
UNTIL 6:30 P.M. (EDT) 
WEDNESDAY, AUGUST 3, 1960 


DEPARTMENT OF DEFENSE 
OFFICE OF PUBLIC AFFAIRS 
Washington 25, D.C 





NO. 883-60 
OXford 53201- 
53176 


FACT SHEET 
INDUSTRIAL PERSONNEL ACCESS AUTHORIZATION REVIEW 


Department of Defense Directive No. 5220.6, dated July 28, 1960, entitled 
"Industrial Personnel Access Authorization Review Regulation, establishes 
revised standards and procedures for determining whether or not defense con- 
tractors and their employees may be authorized access to classified informa- 


tion. 


A summary of organization and procedure under the new system campared with 
that in effect prior to the issuance of the new directive follows, as does a 
summary of the standards end procedures contained in the President's Executive 
Order (10865) which the new Defense Department Directive implements. 


ORGANIZATION & 


OLD PROGRAM 
SCREENING BOARD 


Review case on record. May request 
additional investigation, interview, 
and send interrogatories. Authorized 
to determine that the granting or 
continuing of an access authoriza- 
tion is warranted. If not, prepares 
a Statement of Reasons to be 
furnished to the applicant. 


HEARING BOARD 


Located in New York City, Chicago, 
San Francisco. Consists of three- 
man panel, which has before it 
entire investigative file. Testimony 
and evidence submitted in some cases 
to Hearing Board in presence of ap- 
plicant. Board empowered to make 
finel decision, subject to review by 
Director for completeness and com- 
pliance with procedure. 


“D PROCEDURE 


NEW PROGRAM 


SCREENING BOARD 


No change. 


FIELD BOARDS 


Located in New York, Washington, D.C., 
San Francisco. May consist of either 
three-man panel or single examiner. At 
start of proceedings have only Statement 
of Reasons and applicant's reply before 
it. All of the testimony and other 
evidence submitted to Field Board by 
department counsel in presence of appli- 
cant with certain exceptions provided by 
Executive Order. Makes findings of fact, 
conclusions, and a recommended deter- 

n nation. MORE 
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REVIEW BOARD ° CENTRAL BOARD 
Considers all split decisions of Hearing Considers all cases from the Field 
Boards and such other cases as may be Boards. Before reaching final dtcisio: 
referred by the Director. Also, recon- permits written or oral argument by t! 
siders ™m the record, decisions made applicant's attorney cr department 
under previous Programs, may recommend counsel on the record created by the 
new hearing. Decision to grant or deny Field Boards. Makes final decision 
access authorizatioa final granting or denying access authorizati 
when prescribed by Executive Order, o1 
refers case to Secretary of Defense, or 


Administrator, NASA or FAA, as appropr 
ate for that purpose. 


In publishing Executive Order 10865, the summary of the standards and pro- 
cedures which the President explicitly authorized the Secretary of Defense to 
implement through regulations stated: 






"Today's order prescribes standards and procedures for granting individual 
defense workers the privilege of access to classified defense information ..... 
the order expressly provides that decisions under it shall in no sense be a deter- 
mination as to the loyalty of particular persons. 


"Detailed departmental regulations will implement the order. Its genera 
requirements include an opportunity to respond to the detailed statement of the 
reasons why an access authorization may be refused and an opportunity to appear 
personally in support of an application for access. The applicant must be allowed 
to cross-examine persons who have made adverse statements against him on disputed 
questions of fact. Limited exceptions to this general rule are expressly set 


forth. 


- 


“Exce-tions are Limited 
"When such exceptions are invoked, a final decision adverse to the applicant 
can be made only by the head of the department based upon his personal review 
the case. Additional safeguards are also prescribed. If, for example, the 
informant is a confidential intelligence agent, the head of the department or in- 
vestigative agency must so state and also certify that disclosures of his identit 
would be substantially harmful to tne national interest. Other excepted informa- 
tion may be used only after a preliminary determination that the information appea 
to be reliable and material; a determination that failure to use it would be sub- 
stantially harmful to the national security; and a determination that the person 
who made the statement ‘cannot appear to testify (a) due to death, severe illness 
or similar cause, in which case the identity of the person and the information to 
be considered shall be made available to the applicant, or (b) due to some other 
cause determined by the head of the department to be good and sufficient.’ Only 
if all indispensable determination set forth in the order ere made, can the infor- 
mation be used; in that event the applicant must be given an appropriate summary o 
it and the absence of cross-examination mist be considered. Similar provisions 
apply to classified physical evidence or-records other than investigative reports 
as such. 


“Consistent with the new procedures, the order provides for cooperation in tt 
production of witnesses so that applicants for access may have the maximum benefit 
of the cross-examination procedures accorded by this order. 


“Special provision is made for the unusual case in which the head of depart- 
sent personally determines that these prccedures cannot be used." 


END -2- 
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t+. NEW STANDARDS AND PROCEDURES ADOPTED FOR CLEARING INDUSTRIAL 
PERSONNEL PRESS RELEASI 


Department of Defense 
Office of Pubiic Affairs 
Wednesday, August 3, 1960 


NEW STANDARDS AND PROCEDURES ADOPTED 
FOR CLEARING INDUSTRIAL PERSONNEL 


Revised stondards and procedures for determining whe 
contractors and their employees may be authorized access 
mation were issued today by the Department of Defense. 


lefense 
dad infor- 





The new Defense Department Directive (No. 5220.6), dated July 28, 1960, 
entitled Industrial Personnel Access Authorization Review Regulation, contains 
the detailed departmental regulations required by the Presidential Executive 
Order (10865), published on February 20, 1960. The Executive Order was issued 
as a result of the decision of the United States Supreme Court in Greem 
McElroy, decided June 29, 1959. 


Ve 


This decision held in effect that the Department of Defense lacked author- 
ity in certain cases to revoke or deny defense contractors and their employees 
access to classified information for the reason that the procedures under which 
these cases were decided had not been explicitly authorized by the President or 
the Congress. 


Since the decision was rendered, the Department of Defense bas continued 
to grant such contractors and their employees access to information when they 
were deemed qualified. During this interim, while the Directive announced today 
was being developed. the Department did not make final determinations in the 
affected areas denying or revoking authorizations for access to classified in- 
formetion. However, now that the necessary legal authority has been granted, 
these cases will be processed with the least practicable delay. 


With the advent of the new Directive the Department of Defense will for the 
first time extend the coverage of its industrial security program to other 
Federal agencies of the Executive Branch. Thus, by mutual agreement the 
National Aeronautics and Space Administration and the Federal Aviation Agency 
will have their classified contracts with industry governed by the provisions 
the Armed Forces Industrial Security Regulation. Industrial security cases 
arising in these agencies will be processed under the Review Regulation just 
published. Industrial cases authorizations issued by the Department of Defense 
will be valid not only for contracts emanating from any one of the three mili- 
tary departments but the other two agencies concerned. 


*» 
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The new Department of Defense Directive, which follows the procedures and 
standards summarized in the Executive Order, provides that, generally, all of 
the testimony and other evidence submitted to a Field Board by the Department 
of Defense representative, designated department counsel, will be submitted 
in the applicant's presence. He will thus be afforded an opportunity to inspect 
documents and cross-exathine witnesses. There are exceptions to this general 
rule, as provided for by the Executive Order, and within these very limited 
exceptions the applicant will be furnished an appropriate summary of the infor- 
mation supplied to the Field Board and a certificate stating that the Executive 
Order's exceptional procedures have been complied with. 


TH 
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C. FEDERAL AVIATION AGENCY (CORRESPONDENCE FROM 
THE FEDERAL AVIATION AGENCY) 


FEDERAL AVIATION AGENCY 


Washington 25, D.C 





OFFICE OF 
THE ADMINISTRATOR 


OCT 14 1960 


Dear Mr. Slayman: 


I have your letter of September 22, 1960, requesting 
copies of regulations or directives issued by the 
Federal Aviation Agency for the handling of security 


clearance hearings on employees of firms with which 
we have classified contracts. 


We have concluded an agreement with the Department 
of Defense under which such hearings will be held 
in accordance with regulations issued by that De- 
partment. The specific regulation is DOD Directive 
5220.6, three copies of which are enclosed. The 
Federal Aviation Agency will not issue a separate 
regulation covering this area. 


If at any time in the future this agreement is 
terminated and this Agency issues different regu- 
lations, we will send you copies. 


Sincerely, 


Actire Acoinistrator 
home™N E. R. QUESADA 
: Administrator 


Enclosure 


Mr. Charles H. Slayman, Jr. 

Chief Counsel and Staff Director 
Subcommittee on Constitutional Rights 
United States Senate 

Washington 25, D. C. 
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D. NATIONAL AERONAUTICS AND SPACE ADMINISTRATION 
1. CORRESPONDENCE FROM THE NATIONAL AERONAUTICS AND SPACE 
ADMINISTRATION 











i ee ae ee ee 
AERONAUTICS 
A N D SPACE 
ADMINISTRATION 
= = = a 
OFFICE OF THE ADMINISTRATOR 
1520 H STREET NORTHWEST 
WASHINGTON 25, D.c, 
IN REPLY REFER TO Te.ernone: EXecurive 3-3260 TWX: WA 755 
AC :BR:1832 September 27, 1960 


Mr. Charles H. Slayman, Jr. 

Chief Counsei and Staff Director 
Subcommittee on Constitutional Rights 
Committee on the Judiciary 

United States Senate 

Washington 25, D. C. 


Dear Mr. Slayman: 


Responding to your telephone request of September 22, 
1960, and your letter of September 23, 1960, we are enclosing 
three copies of the National Aeronautics and Space Admin- 
istration's "Industrial Security Policies and Procedures," 
effective September 2, 1960. 


NASA has not yet issued personnel security regulations. 
It has been following the guidelines on that subject used by 
the National Advisory Committee for Aeronautics. These are 
now being revised. As soon as new regulations and procedures 
are adopted, we will send copies to you. 


If we can be of further assistance to you, please do 
not hesitate to call on us. 


Sincerely yours, 









mes P. Gleason 
Assistant Administrator 
for Congressional Relations 
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INDUSTRIAL SECURITY POLICIES AND PROCEDURES 


NASA MANAGEMENT MANUAL - TRANSMITTAL SHEET 


MATERIAL TRANSMITTED 


1. Administrative Regulations and Procedures 24-3-1, "In 
Security Policies and Procedures." 





FILING INSTRUCTIONS | 





Remove Circular 2 Reference 25-3 and destroy. 


| 
This Transmittal Sheet may be destroyed. | 
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MANAGEMENT MANUAL 


ADMINISTRATIVE REGULATIONS AND PROCEDURES 

















September 2, 1969 











SUBJECT: INDUSTRIAL SECURITY POLICIES AND PROCEDURES 


PURPOSE. 
This Instruction prescribes security policies and procedures pertaining to 
NASA contracts (including purchase orders, awards, and grants) where per- 
formance will require access to classified information by the contractor 
(supplier or grantee) or his employees. The Instruction does not apply to 
contracts or agreements with other Federal agencies. 


2. APPLICABILITY 


The provisions of this Instruction are applicable to NASA Headquarters and 
all field installations. 


3. AUTHORITY 


a. National Aeronautics and Space Act of 1958 (42 U.S.C. 2451 et seq.). 


b. Executive Order 10501, November 5, 1953, as amended, entitled “Safe- 
guarding Official Information in the Interests of the Defense of the United 
States." 

c. Executive Order 10865, February 20, 1960, entitled “Safeguarding Clas- 


sified Information within Industry." 


4. POLICY 





It is the policy of NASA that all classified information entrusted to civilian 
contractors, suppliers, and grantees in connection with NASA projects shall 
be effectively safeguarded from compromise in accordance with requirements 
of existing law and applicable Executive Orders. 


BACKGROUND 


a. By agreement between the Administrator, NASA, and the Secretary of 
Defense, the Industrial Security Program of the Department of Defense 
(DOD) has been extended to include NASA classified contracts. The 
standard security provisions of NASA contracts require the contractor 
to execute a DOD Security Agreement (DD Form 441) which binds the 
contractor to observe the provisions of the DOD Industrial Security 
Manual (ISM). 





SECURITY AND CONSTITUTIONAL RIGHTS 1987 







CHAPTER 24 SECURITY 


Industrial Security Policies and 
rocedures 














NASA 
MANAGEMENT MANUAL 














Under the Industrial Security Program of the DOD, certain basic security 
responsibilities for a particular contractor facilit’ are assigned to one of 
the Military Departments as a means of preventing, or at least minimiz- 
ing, duplicate or conflicting security requirements by two or more of the 
Military Departments, or by NASA, with whom the contractor may have 
contracts. This is referred to as “security cognizance." The assignment 
of security responsibilities and other procedures, requirements, and regu- 
lations applicable to the Military Departments, and to NASA, are set forth 
in the Armed Forces Industrial Security Regulations (AFISR), copies of 
which are available in the Security Office of each NASA installation. 

The provisions of the AFISR of primary concern to NASA administrative or 
technical personnel have been included in this Instruction. The princi- 
pal security responsibilities remaining with NASA, as a contracting agency, 
are set forth in Section 7 of this Instruction. By way of comparison, it 
may be noted that the cognizant security office conducts security inspec- 
tions and investigations and grants security clearances and facility clear- 
ances. More detailed responsibilities of the cognizant security office 

are listed in Section 9 of this Instruction. 









DEFINITIONS 


As used in this Instruction, the following definitions will apply: 















a. Access, Accessibility: The ability and opportunity to cbtain knowledge of 
classified information. An individual, in fact, may have access to clas- 
sified information by being in a place where such information is kept if 


the security measures in force do not prevent him from gaining knowledge 
of the classified information. 





b. Classified Contract: Any contract, purchase order, award, or grant which 
requires, or will require, access to any classified information by the con- 
tractor, grantee, supplier, or his employees, in the performance of the 

contract. A contract may be classified even though the contractual docu- 
ment or the end item to be produced is unclassified. 


Cognizant Security Office: Any agency within the Department of Defense, 
designated by one of the Military Departments as being primarily respon- 


sible for exercising control over industrial security matters at a contractor 
facility. 





Contractor: Any individual, or any industrial, educational, commercial, 
or other entity which has executed a contract with NASA, or a DOD Secu- 
rity Agreement (DD Form 441) with one of the Military Departments. 
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e. Head of NASA Field Installation: A person officially designated by the 
Administrator as responsible for the operation of a NASA field installation, 
Such individuals may be known as Directors, Chiefs, or similar designa- 
| tion. 

| Facility Security Clearance: An administrative determination that, froma 
security viewpoint, a facility is eligible for access to classified informa- 
tion up to and including a designated category. 

| 

| 

| 


aQ 


Classified Information: Official information which requires protection in 
the interest of national defense, and which is classified for such purpose 
by appropriate classifying authority. 


h. Material: Any document, product, or substance on, or in which informa- 
tion may be recorded or embodied. 


i. "Need-to-know;" A determination that access to classified information is 
required by a person in the official performance of his duties. 


7. RESPONSIBILITIES OF THE NASA CONTRACTING INSTALLATION 


a. NASA Field Installations. The Head of the NASA field installation request- 
ing a bid or quotation in connection with, or negotiating or awarding, or 
responsible for the performance of,a classified contract, shall be respon- 
sible for insuring the accomplishment of all necessary security safeguards 
in connection therewith, particularly those responsibilities assigned to 


the contracting agency. The responsibilities of the NASA installation in- 


| clude, but are not limited to: 
| (1) Ultimate responsibility for the protection of classified information in 
the hands of NASA contractors incident to NASA contracts. 
(2) Providing appropriate technical assistance to the cognizant security 
office during security inspections of NASA contractor facilities, or 
when requested by the cognizant security department. 
(3) Taking all necessary action, subject to the provisions of this Instruc- 
tion and the AFISR, to prevent the compromise of classified informa- 
tion. 


(a) NASA recommendations affecting the contractor's security program 
shall be made only through the cognizant security office of the 
contractor concerned, since that office is primarily responsible 
for insuring that the contractor complies with all consistent secu- 
rity recommendations. 
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In instances where it becomes apparent that full and satisfac- 
tory action on a specific NASA recommendation has not been 
taken by the cognizant security office, or by the contractor, a 
detailed report of the circumstances shall be forwarded to the 
Director of Security, NASA Headquarters, for appropriate action. 


(c) Recommendations pertaining to the contractor's security program 
which will require the expenditure of additional funds by the 
contractor, and which may be chargeable to a NASA contract, 
shall not be made without the prior written authorization of the 
Head of the NASA installation or the appropriate Contracting 
Officer. 


Approving the “need-to-know" in connection with incoming visits to 
contractor facilities, or in other instances involving the release of 
classified information by a NASA contractor. 


sonnel of NASA contractors to visit the facility of another contractor, 
a military installation, or another Government agency wherein access 


' 
Certifying the "need-to-know" in connection with requests for per- | 
to classified information is involved. | 


Issuing specific instructions to a NASA contractor whenever the 
bulk or quantity of classified information does not lend itself to 
transmission as prescribed by the ISM. 


| 
| 
Investigating, and requesting the appropriate cognizant security 
office to take corrective measures in connection with the following | 
actions by NASA contractors (the cognizant security office may be 
requested to perform the necessary investigation): | 
} 


(a) Release for publication dissemination of information pertaining 
to classified contracts, when contrary to expressed NASA 
policy. 


(b) Publishing or distributing, without prior authorization of the } 
appropriate Contracting Officer, classified information in sales 
literature, advertisements, brochures, etc. | 


(c) Disclosure of classified information at public or private gather- 
ings without the prior approval of the appropriate Contracting 
Officer, or the receipt of appropriate visit authorizations. 
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Director of Security, NASA Headquarters. The security responsibilities 
assigned to the Heads of NASA field installations in this Instruction shal] 
be carried out by the Director of Security for classified contracts executed 
and administered by NASA Headquarters, except actions required under 
subsections a(3)(c), a(4), and a(5). 


NASA Field Installations. Heads of NASA field installations are authorized 
to take such action as is necessary to carry out the responsibilities set 
forth in this Instruction, including assignment of responsibility and redel- 
egation of authority to personne: under their jurisdiction, or to the Head of 
another NASA field installation. In addition, these responsibilities may be 
discharged by redelegation of the necessary authority to an appropriate 
official of the DOD or one of the Military Departments, by means of a 
mutually acceptable written agreement. 


(1) The Departments of the Army, Navy, and the Air Force have entered into 
formal agreements with NASA whereby these agencies will provide 
field service functions, including security, in support of classified 
contracts executed by NASA. When one of the Military Departmenis 
is requested to perform such security services as are normally per- 
formed by the contracting agency, the request and redelegation of 
authority shall be specific in identifying the services desired and tiie 
authority redelegated. 


(2) Requests for performance of field service functions by the Department 
of Navy in support of NASA contracts will be signed by the Director 
of Procurement and Supply, NASA Headquarters. Requests for service 
by the Departments of the Army or the Air Force may be signed by the 
appropriate contracting officer. 


Director of Security, NASA Headquarters. The Director of Security is au- 
thorized to take such action as is necessary to carry out the security 
responsibilities for classified contracts executed and administered by NASA 
Headquarters, except actions required to be performed by a Contracting 
Officer or technical personne!. 


9. RESPONSIBILITY OF THE COGNIZANT SECURITY OFFICE 


In contragt with the responsibilities reserved to the contracting agency as 
specified in Section 7, the responsibilities of the cognizant sepurity office as 
provided by the AFISR include, but are not limited to: 


Executing Security Agreements (DD Form 441) with contractors on behalf 
of the Government. 


Conducting security surveys and inspections of NASA contractor facilities. 


Issuing facility and personnel clearances to NASA contractors. 
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d. Investigating the loss, or subjection to compromise, of classified NASA 
information in the hands of cortractors. 


e. Serving as the sole point of contact on all security matters between the 
Government and the contractor. 


10. DETERMINATION OF CLEARANCE OF A CONTRACTOR FACILITY 


| 
a. Prior to the release of any classified information to a contractor or pro- 

spective contractor the responsibie office proposing release of the clas- 
sified information shall obtain verification of the existence of a current 
and adequate security clearance of the contractor or prospective contrac- 
tor. Verification shall be obtained by initiating and forwarding to the 

local NASA Security Office in duplicate a Request for Contractor Clearance, 

| NASA Form 446-REV. (Attachment A), or a memorandum containing the same 

| information. The Security Officer shall determine from the appropriate 
cognizant security office that the contractor or prospective contractor has 

| been granted a facility security clearance that is currently valid and 
adequate, unless there is an existing contractual relationship between 
the NASA installation and the contractor that involves classified informa- 
tion of the same, or higher, category. Where the physical release of 
classified information is contemplated, the Security Officer also shall 
determine,in the same manner, the safeguarding capability of the contrac- 
tor or prospective contractor. If appropriate, the Security Officer shall 
then advise the requesting office that the classified material may be 
released to the contractor or prospective contractor. 

| 

| 

| 


(1) The name and address of the designated cognizant security office 
may be obtained from the "Consolidated Listing of Security Cogni- 
zance Assignments for Department of Defense Contractors’ Facilities," 
copies of which are on automatic distribution to NASA Security 
Offices. (However, the listing of any contractor or consultant in 
this publication shall not be construed as evidence of a currently 
valid security clearance or of adequate storage capability .) 


; (2) “Interim Secret" and “Interim Confidential" security clearances 
granted by DOD to cortractor personnel, those “Confidential" clear- 
ances issued by DOD to personnel of colleges and universities that 
are based on less investigation than a National Agency Check, or 
"Confidential" clearances granted by management of the contractor 
to contractor employees are not valid for access to Restricted Data 
information. Access shall be based upon final “Secret” or "Top 
Secret" clearance or upon a “Confidential” clearance issued pursuant 
to Paragraph 2-204a of the AFISR. 
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SECURITY NUMBER 


The ISM requires that prime contractors shall determine the clearance 
and safeguarding capability of prospective subcontractors by direct con- 
tact with the appropriate cognizant security office prior to the release of 
any classified information and for the initiation of a request for Clearance, 
if needed. 










Submission of Request. In instances where a record of a current facility 
clearance does not exist in the NASA Security Office, or an assigned 
cognizant security office does not appear in the "Consolidated Listing" 
cited in Section 10a(1), the Security Officer shall submit a request for the 
assignment of security cognizance and clearance of the contractor facility | 
directly to: (See (2) below for exception.) 






Director 

Office of Security Policy 

Office of Assistant Secretary of Defense (MP&R) 
The Pentagon 

Washington 25, D. C. 


An information copy of this request will be sent to the Security Division, 
NASA Headquarters, and this fact shall be indicated on the original copy 
of the request. 


(1) Requests for “Interim Secret" and "Interim Confidential" facility 
clearances shall be forwarded direct to the above DOD official 


(2) Requests for “Interim Top Secret" facility clearances shall be for- 
warded to the Director of Security, NASA Headquarters. 


The Director of Security, NASA Headquarters, is authorized to request 
"Interim Top Secret" clearances for NASA contractor facilities in 
accordance with DOD regulations which require that all such requests 
be made by the head of the contracting agency or his designee. 


(3) Requests for any interim facility. clearances shall be made only when 
the time require. for normal processing will result in a crucial delay 
in the progress of a NASA program. Telegraphic communication is 
authorized. . 


Information Required. All requests for assignment of security cognizance 
and clearance of a contractor facility shall contain the following infor- 
mation: 


(1) Name and complete address of the contractor. 
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(2) Classification of the information involved and the type and bulk of 
material for which adequate storage will be required. 














CHAPTER 


24 SECURITY 


Industrial Security Policies and 
Procedures 








(3) Contract number and general description of the scope of the contract. 





(4) Anticipated date of the release of classified information. 


(5) Justification for interim clearance, if requested. (See Paragraph 
2-101 of the AFISR.) 


| 
c. Consultant Clearances. Consultants to NASA contractors or subcontrac- 
tors, and consultants to NASA, when the consultation is based upon a 
contract, shall be cleared under the DOD Industrial Security Program in 
accordance with the provisions of Paragraph 2-114.1 or 2-114.2 of the } 
AFISR, as appropriate. Other consultants to NASA installations who serve | 
without a contract, such as members of advisory committees, working 
committees, will be cleared by NASA under the NASA Personnel Security 
Program. | 
12 


RESPONSIBILITIES PRIOR TO AWARD OF A CLASSIFIED CONTRACT 


a. Statement of Requirement for Classified Information. With each request 
for the initiation of a contract the initiating office shall include a state- 
ment that the contractor or prospective contractor will or will not require 
















access to classified information and/or will or will not generate classified 

information in the performance of such contract. This statement shall be 

made on the procurement request form utilized by the particular NASA 
installation. 

(1) If the contract will involve access to classified information or cause 
the generation of classified information, an endorsed Request for 
Contractor Clearance (NASA Form 446-REV.), or memorandum in lieu 
thereof, shall be attached to the material submitted to the individual 
who will negotiate the contract. 


b. Contract Clause. Each classified contract shall contain the standard 
NASA security clause which is set forth in approved NASA contract forms. 
Any proposed deviation in this standard security provision (elimination, 
addition, or substitution) shall be forwarded to NASA Headquarters for 


prior approval by the Director of Procurement and Supply, the Director of 
Security, and the General Counsel. 


c. Security Requirements Check List (DD Form 254). The office responsible 
for the technical supervision of a proposed classified prime contract shall 
prepare a Security Requirements Check List (DD Form 254), or other writ- 
ten notification in lieu thereof. It is preferable that this action be taken 
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sufficiently in advance to permit forwarding a copy with each request for 
bid or quotation, but in no event later than the time of award of the con- 
tract. This action shall be based upon information contained in an appro- 
priate NASA Security Classification Guide, or in an applicable Security 
Requirements Check List (or other document) prepared by another Govern- 
ment agency responsible for the particular program or project involved. In 
the absence of such guidance, the NASA Security Classification Officer 
shall be consulted. The Security Requirements Check List pertaining to a 
prime contract, or to a subcontract in connection therewith, shall be 
signed by the responsible Contracting Officer or his designee. 


(1) Letter In Lieu of a DD Form 254. If the procurement involves acon- | 
tract in which there is no requirement for a specific breakdown, by | 
security classification, of the various elements of the contract (e.g., 
contracts for consultant services, graphic arts services, or research 
grants), a letter of notification of classification for the entire contract | 
or any other written notice, may be utilized in lieu of a Security Re- | 
quirements Check List (DD Form 254). 


(2) Preparation of DD Form 254. Instructions for the preparation of 
DD Form 254 are contained in Paragraph 6-104 of AFISR. In addition, 
the following is applicable to NASA contracts: 


In Item 10 of the DD Form 254 delete the words "To the Office 
of Security Review, Office of the Secretary of Defense for re- 
view in accordance with the Industrial Security Manual." In 
lieu thereof, insert the words: "To the Office of Public Infor- 
mation, National Aeronautics and Space Administration 
Washington 25, D. C., for review." This change and the 
additional information set forth in (a) and (b) below shall be 
incorporated into documents prepared in lieu of DD Form 254 


| 
| 
| 


(a) In the case of prime contracts, the public information office of | 
the NASA contracting installation will also be specified in 
Item 10 to show that proposed publicity releases shall be sub- 
mitted through that office to the Office of Public: Information 
NASA, Washington 25, D. C. 


(b) In the case of subcontracts, the publicity office of the prime 
contractor will be specified, in addition to the public informa- 
tion office of the NASA contracting installation, to show that 
proposed publicity releases shall be submitted through those 
two offices to the Office of Public Information, NASA, 
Washington 25, D.C. 
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(3) Distribution for Prime Contracts. Minimum distribution of a Security 
Requirements Check List (DD Form 254), or of other written notifica- 
tion in lieu thereof, pertaining to a prime contract shall be: 


(a) One with each copy of a request for bid or quotation, if 
appropriate 





(b) One with each copy of the contract 
(c) One to the Director of Security, NASA Headquarters 
(d) Cne to the Security Classification Officer, NASA Headquariers 


(e) One to the Contracting Officer's Representative if contract | 
administration is transferred to another NASA installation or 
to a DOD activity (Section 8) | 


(f) One to the military cognizant security office of the contract 

concerned { 

| 

(g) Two to the Director, Federal Bureau of Investigation, Was2- | 
ington 25, D. C., only when a contract is awarded (:10t wien 

an invitatio: to bid or request for proposal is involved) 


(h) One to Armed Services Technica! Information Agency (ASTIA), 


only when Field of Interest Register (see paragraph 14b) is 
approved. 


(4) Distribution for Subzo:ira_:s. Minimum distribution of a Security 
Requirements Chek List (DD Form 254), or of other written notifi- 
cation in lieu thereof, pertaining to a subcontract shall be: | 


(a) One to the interested prime contractor 


(b) One to the subcontractor 


(c) One to the Director of Security, NASA Headquarters 


(d) One to the military cognizant security office of the subcon- 
tractor concerned 


Two to the Director, Federal Bureau of Investigation, Wasih- 
ington 25, D. C., only when a subcontract is awarded (not 
when an invitation to bid or request for proposal is involved) 


One to ASTIA, only when Field of Interest Register is approved. 
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PERIODIC REVIEW OF DD FORM 254 


Review of each approved Security Requirements Check List (DD Form 254), 
ritten notification issued in lieu thereof, shall be accomplished 
at least once each year. The Contracting Officer (or his designee) who 


riginal DD Form 254 shall be responsible for this review 





signea 





lade in a Security Requirements Check List pertaining to a prime 


e shall be reflected in all applicable Security Requir« 





Lists pertaining to allied subcontracts. Processing and di: 
bution of revised documentation shall be made in accordance with the - 
visions of Section 1l2c. 

| 


> 


PROCESSING OF ASTIA FIELD OF INTEREST REGISTER 


a. The Armed Services Technical Information Agency (ASTIA) may 


services and technical information to contractors in support 











tract 
i 
~” + A ACTT A | 
b. To receive such ASTIA services, a contractor must be certified to the ASTIA 
by the Tect -al Information Division, NASA Headquarters n the ASTIA 


Field of Interest Register (ASTIA Form 20). This form is used to establish 
with ASTIA a record of the official requirement in support of a NASA con- 


| 
| 
| 


tract for an interchange of the contractor's receipt of classified and 


classified research and development information of a scientific and 















| cal nature. The contractor executes Form 20 (Blocks 1 through 5) and f 
wards it with ASTIA Form 22 (ASTIA Distribution Guide) to the NASA pr 
office responsible for the technical supervision of the contract, whi 
office will indicate those subject categories in which the contractor sho 11d | 
be supplied with information. Forms 20 and 22 are then forwarded tothe | 

: . -~ | 

Technical Information Division for execution of Blocks 6 and 7 and trans- 

mittal to the ASTIA. In addition, the contractor will execute and forward 

direct to the ASTIA Form 62 (ASTIA Facility Clearance Register) at the time | 

; : : exile 

Forms 40 and 22 are forwarded to NASA. 

Complete instructions with respect to the preparation and processing of 

Form 20 are contained on the reverse thereof. ASTIA Forms 20, 2: ind 62 | 

| 

| are available in the Technical Information Division, NASA Headquarters. 
| 

: 15. RECISION 

| NASA Circular 2, May 28, 1959, entitled "Security Requirements for Con- 

| tracts Involving Access to Classified Information." 

- 
/ 
ALbn e oO. ad oige aa 
/ | 
{ | 
Albert F. Siepert 
Director of Business Administrati 
— a = — — — = — nd 
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{ NASA } Management Instruction 24-3-1 ZL ATTACHMENT A 


“NATIONAL AE RONAUTICS AND SPACE ADMINISTRATION 
| __ REQUEST FOR CONTRACTOR CLEARANCE 


_ 





This form may be utilized for information on one or more facilities or personnel. 
Submit in duplicate to: Security Office 


a a | 


1. CONTRACTOR FACILITY | ADDRESS 


NAME OF REPRESENTATIVE* 


* List name of contractor's representative if known. 


If unknown, Security Office will furnish nome of cleared official with whom contract 
may be discussed. 


2 BRIEF DESCRIPTION OF PROPOSED CONTRACT (INCLUDING INVITATION NO.) ) 


3. HIGHEST CLASSIFICATION OF MATERIAL INVOLVED: | 4 ACCESS TO RESTRICTED DATA REQUIRED 
(CHECK ONE) (CHECK ONE) 
TOP SECRET SECRET CONFIDENTIAL | [ ] Yes NO 
siemens —y - +— - — 
5, APPROXIMATE COST 6. DATE | 7 SIGNATURE 
NAME 
os 





8. THE PROSPECTIVE CONTRACTORS OR BIDDERS L LISTED ABOVE ARE CLEARED FOR ACCESS REQUIRED FOR 
THE CONTRACT SPECIFIED EXCEPT AS OTHERWISE INDICATED UNDER REMARKS BELOW. 


REMARKS 


DATE . . - SECURITY OFFICER 








V. STATEMENTS SUBMITTED TO SENATE SUBCOMMIT. 
TEE ON CONSTITUTIONAL RIGHTS REGARDING DE. 
PARTMENT OF DEFENSE DIRECTIVE NO. 5220.6 


A. Statement on the Industrial Personnel Access Authorization 
Review Regulation (July 28, 1960), by Thomas E. Harris, Asso- 
ciate General Counsel, American Federation of Labor-Congress 
of Industrial Organizations 


Before addressing myself to specific provisions of Department of Defense 
Directive 5220.6, I would like to stress that our principal objections to the pro- 
cedures of the Industrial Security Program have to do with issues which are 
resolved elsewhere than in the Regulation. 

President Meany has stated that one of our basic objections to the program is 
to “the practice of permitting employers to clear workers for access to confiden- 
tial (as distinguished from secret, or top secret) data.” 

I do not find that this practice is set forth in the Regulation or in Executive 
Order 10865, which the Regulation undertakes to implement, but it has been 
made clear to us that it will continue to be a feature of the Industrial Security 
Program. In our view, this practice of entrusting a security clearance function 
to employers is probably the single most objectionable feature of the program, 
and the feature which adversely affects the largest number of workers. 

Under the old procedure, which we understand is to be continued, an employer 
may grant clearance to an employee for access to merely confidential informa- 
tion, as distinguished from information bearing some higher security classifica- 
tion. If, on the other hand, the employer denies clearance, then the employee's 
application for clearance is processed under the procedures set forth in the 
Regulation. Meanwhile, the employee will be suspended from his job unless 
the employer transfers him to other work. 

The vesting of this power in the employer is subject to grave objections even 
as respects employees who are already on the employer’s payroll. 

In the first place, if there is a real, as distinguished from fanciful, security 
problem involved, employers are simply not qualified to perform a security role. 
Employers have no access to the files of the various Government investigative 
agencies. Thus, it is perfectly possible that an employer may grant clearance 
to an employee who is listed in the files of half a dozen Government investigative 
agencies as a Soviet-planted saboteur: the employer simply has no way of 
knowing whether the employee is or is not so listed. 

Furthermore, at least some employers seem to lack the high sense of civic 
responsibility which would warrant entrusting them with a security role. Some 
large corporations have expressed complete indifference as to whether their 
employees are represented by a Communist-dominated union or an anti-Com- 
munist union. The General Electric Company, for example, has been chided on 
this score in years past by Senators of such divergent points of view as Senator 
Humphrey and the late Senator McCarthy. Surely such an employer cannot be 
trusted with determining what employees should, from a security standpoint, be 
trusted with access to classified information—even assuming, as is not the 
case, that the employer had full access to the files of Government investigative 
agencies. For these reasons the Defense Department’s continued insistence on 
entrusting employers with the responsibility for granting access to confidential 
information convinces us that there is no real security interest at stake, and that 
no purpose is served by maintaining the ‘confidential’ classification. 

Moreover, the employers’ power finally to grant or initially deny access to 
classified information manifestly is subject to abuse. An employee who is 
denied clearance will automatically be laid off pending the processing of his 
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application through the necessarily neem ee ee ee 
the Regulation, unless the employer transfers him to wor = re ua ig ac oo 
to classified information. Thus, the power to withhold ( eerance = : 
employer a weapon with which he may be able to sec ure the regen ion ; 

employees with whom he would like for any reason to dispense. rhe re is an 
obvious temptation to use this power to get rid of employees who may be objec- 
tionable to the employer for reasons having nothing to do with security, seach “ 
for example, union activity. A report issued several years ago by the Nationa 
Industrial Conference Board stated : J ; ieee Y 

“Bven if you don’t have a trained saboteur in hire, Industrial Security cm 
pay off in peacetime. It can help you rid your plant of agitators who me 
labor unrest, who promote labor grievances, slowdow ns and strikes and en- 
courage worker antipathy towards management. : : 

There are in this country several organizations which exist simply to serv- 
ice employers with respect to the so-called security function conferred upon 
them by the Defense Department. These organizations have built up black- 
lists of “subversive” employees, and, for a charge, they supply their data to 
employers. . ee 

It is, of course, true that employers, except as restrained by law or by unions 
representing their employees, are free to engage in this sort of activity quite 
without reference to the Industrial Security Program, and whether or not a 
particular plant is even covered by the Industrial Security Program. It is 
also true that the Industrial Security Program, or rather the role given em- 
ployers under it of clearing employees for access to confidential information, 
acts as a stimulus and invites reactionary employers to wrap the flag of 
patriotism and the shroud of security around activities that are merely anti- 
union. , 

We fully accept the assurances of the Defense Department that it does 
not condone any use by employers of their screening function to oust em- 
ployees whom they regard as undesirable for reasons not relating to security, 
and that it makes its policy in this regard clear to employers whenever an 
abuse of this sort is brought to its attention. It seems to us, however, that 
such abuses will not normally come out into the open. 

If the employees in a plant are represented by a union, the union may be 
able to supply some scant measure of protection to actual employees against 
their being Ousted on the pretext of security. As respects applicants for em- 
ployment, as distinguished from employees, the possibilities of abuse are greater, 
and the likelihood that the union will be able to afford any protection is al- 
most zero. It is the easiest thing in the world for an employer on the basis 
of data furnished by some private source to deny employment to applicants 
known to be militant union adherents. These applicants will, of course, not 
be told that they are being rejected because they are union men, or that they 
are being rejected for any security reason. They simply will not be hired. 
As stated earlier, while these abuses are possible quite apart from the Industrial 
Security Program, the screening role given to employers under that program 
simply invites abuse. 

The danger that employers will abuse their nominal security role under 
the program is accentuated by the fact that under the Industrial Security 
Program an applicant for employment who is turned down by the employer for 
“security” reasons has absolutely no recourse. He cannot resort to the pro- 
cedures of “Industrial Personnel Security Review,” because those procedures 
are restricted to persons—employees—for whom an employer applies for clear- 
ance. The rejected job applicant has no standing to invoke the procedures. 

The Atomic Energy Commission long since established a procedure under 
which it grants or denies clearance to job applicants. So, also, the Coast 
Guard, as respects maritime employment. The Defense Department, neverthe- 
less, continues to take the position that such a procedure would result in ex- 
cessive delay in the performance of defense contracts, and that to avoid delay 
it is necessary to entrust employers both with authority to clear employees for 
access to confidential information, and with unreviewable authority to refuse 
on security grounds to hire. 

We are not at all convinced that no cures can be devised for the manifest 
evils of these procedures. Elimination of the “confidential” category would, 
as a practical matter, dispose of the great majority of situations where abuses 
may occur, and this step has been advocated not only by unions but by every 
impartial commission or body which has studied the operations of the Industrial 











2000 SECURITY AND CONSTITUTIONAL RIGHTS 


Security Program. The Defense Department has never been able to persuade 
anyone that maintenance of the “confidential” classification is really requireg 
by the needs of security, for the simple reason that no one is prepared to 
believe that the Defense Department would delegate a real security function 
to persons who are not qualified to discharge it. 

Alternatively as a lesser step, the Department might consider granting tempo- 
rary access to “confidential” information to any applicant therefor, whether 
employee or jobseeker. This temporary access could be for a period of 30 to 
60 days—long enough to permit a check of the files of the Gevernment security 
agencies. If no derogatory information were developed on such a check, the 
clearance would be made permanent. If derogatory information were developed, 
the application would then be processed as cases now are where the employer 
denies clearance. We do not believe that any real damage to national security 
would occur by reason of temporary grants of access to confidential information, 
but, assuming that there is a real need for the “confidential” category, surely 
less damage to security would transpire under the procedure suggested above 
than now occurs through permitting employers to grant not merely temporary 
but permanent access to “confidential” information. 

I would like to stress one further major point before coming to certain details 
of the Regulation. I refer to the provision in Section 3 of Executive Order 
10865 that even the limited rights of confrontation accorded by the Order are 
not to apply with respect to matters “relating to the characterization in the 
statement of reasons of any organization or individual other than the applicant.” 

This provision will have the effect of denying confrontation with respect to 
a large percentage of the charges which are controverted in security Cases, 
since a considerable proportion of the items enumerated in “Statements of 
Reasons” in security cases relate to the characterization of some organization, 
or of some individual other than the applicant. I note, for example, that the 
first two items in the Statement of Reasons in the Greene case (set forth in 
the Supreme Court opinion in Greene v. McElroy, 360 U.S. 481, 483) are: 

“1. During 1942 Subject was a member of the Washington Book Shop 
Association, an organization that has been officially cited by the Attorney 
General of the United States as Communist and subversive. 

“2. Subject’s first wife, Jean Hinton Greene, to whom he was married 
from approximately December 1942 to approximately December 1947, was 
an ardent Communist during the greater part of the period of the marriage.” 

Most of the other 12 charges in the Greene case similarly relate to the charac- 
terization of an organization or individual other than the applicant; and that 
has generally been true in the security cases with which I have had personal 
familiarity. 

Unless we assume (and I do not) that the Government investigative agencies 
are extraordinarily inept, it is true that Greene was married to the lady in 
question during the period set forth in the charge, and Greene would hardly 
be able to deny, in the language of the criteria set forth in Section 3 of the 
Regulation, that he was in “sympathetic association” with her, at least for 
a while. If Greene was to defend at all against the charge it would have to be 
by denying that his wife “was an ardent Communist during the greater part 
of the period of the marriage.” Under the Executive Order and the Regula- 
tion, Greene would thus be denied the right of confrontation with respect to 
the only portion of charge (1) with respect to which confrontation might be of 
value to him, and that will be true I am sure with respect to a large part of 
the issues which are controverted in security cases. 

Charges involving the characterization of an organization are probably the 
commonest type of charge in security proceedings, and unless a member or past 
member of an organization has the right of confrontation with respect to such 
characterization of the organization his nominal right of confrontation under 
the new Executive Order becomes quite meaningless. 

It thus appears to me that even the limited rights of confrontation conferred 
by Section 4 of the Executive Order are so curtailed by Section 3 that confronta- 
tion will continue to be the exception rather than the rule. 

This denial of confrontation with respect to matters relating to characteriza- 
tion of an individual other than the applicant will in my view wholly eliminate 
any faint chance that the new program will be upheld against legal attack based 
on the decision in Greene v. McElroy. Considerations of that sort are, however, 
for the Department of Justice, rather than the Department of Defense. 

Turning to the language of the directive, it is hard to visualize the actual oper: 
ation of a program from the bare bones of a regulation. The comments that fol: 


rsuade 
quired 
red to 
nction 


femipo- 
lether 
30 to 
curity 
k, the 
‘loped, 
ployer 
curity 
lation, 
Surely 
above 
orary 


letails 
Order 
er are 
in the 
cant.” 
ect to 
Cases, 
nts of 
cation, 
at the 
rth in 


Shop 
torney 


arried 
i, was 
*iage.” 
harac- 
1 that 
rsonal 


encies 
dy in 
hardly 
of the 
st for 
to be 
r part 
egula- 
ect to 
be of 
art of 


ly the 
r past 
» such 
under 


ferred 
ronta- 


feriza- 
ninate 

based 
wever, 


| oper: 
at fol- 


SECURITY AND CONSTITUTIONAL RIGHTS 2001 


low are, therefore, put forth very tentatively and with full realization that may 
reflect misapprehension as to how the program will actually operate. 

Section I.D. 4 states that no “information which might compromise * * * the 
identity of confidential informants, shall be disclosed to any applicant * * *.” 
presumably this language is to be understood as modified by other provisions 
which envisage confrontation of certain categories of confidential informants in 
certain situations. However, the broad language quoted seems unfortunate. 

Section I.F. 1.6 seems to mean that the procedures established by the Regu- 
lation are not to apply to applicants for clearance who are not American citi- 
zens. 1 do not understand what procedures are contemplated with respect to 
aliens. 

The criteria set out in Section 3 of the Regulation seem, on a hasty reading, 
to be pretty much the same as those employed in the past. We have long been 
critical of these criteria because of their vague and all-embrasive character. In 
a speech delivered in 1956, AFL-CIO Secretary-Treasury William F. Schnitz- 
ler said: 

“There are twenty-two criteria spelled out asa basis for denying clearance 
to the employee ranging from outright sabotage, espionage, or treason all 
the way to the invocation of the Fifth Amendment when questioned as to 
loyalty or alleged misconduct. Some of these criteria are so broad that 
they impair the validity of the whole procedure. Criterion numbered 15, 
for example, relates to ‘any behavior, activities, or associations which tend 
to show that the individual is not reliable or trustworthy.’ Criterion Num- 
ber 18 relates to ‘acts of reckless, irresponsible, or wanton nature which in- 
dicate such poor judgment and instability as to suggest that the individual 
might disclose information to unauthorized persons... In one case 
brought out in the Hennings Subcommittee hearings, this latter criterion 
was used to deny security clearance to a union member because during a 
strike he had suggested that workers on the picket line wear their old service 
uniforms, with all insignia and buttons removed, as required by law, in 
order to make clear that they were ex-servicemen and not Communists, as 
the management had falsely called them.” 

These comments appear to be equally applicable to the criteria set forth in the 
Regulation. 

Section IV. E.2.c provides that upon application by either party the Director 
of the Office of Industrial Personnel Access Authorization Review shall rule 
whether testimony shall be taken in person, by deposition, or through cross inter- 
rogatories. If this authorizes curtailment of the limited rights of confrontation 
elsewhere conferred, it seems to me seriously objectionable. Cross-interroga- 
tories do not even begin to be an adequate substitute for cross-examination 
of a witness in person. 

Section V. C, on monetary restitution, seems to be an attempt to cut down on 
the Government’s existing liability for loss of earnings resulting from an 
erroneous denial of access. It likewise seems to be intended to give the Depart- 
ment administrative discretion as to whether to make such payments. Both 
features seem to me wholly objectionable. 

To sum up my general reaction to the new program, it unquestionably em- 
bodies some major improvements over its predecessor. I am also sure that the 
personnel administering the program in the Defense Department will do their 
best to avoid injustice in the individual cases that come before them. Neverthe- 
less the elements of procedural unfairness to applicants which are buiit into the 
structure of the program continue to be too numerous and too basic for them 
to be cured, though they may be ameliorated by good administration. 


B. Statement on the Industrial Personnel Access Authorization 
Review Regulation (July 28, 1960), by Joseph L. Rauh, Jr., and 
John Silard, Washington Counsel for United Automobile, Air- 
craft, and Agricultural Implement Workers of America (UAW), 
1631 K Street NW., Washington 6, D.C. 


For many years our Union, the United Automobile, Aircraft & Agricultural 
Implement Workers of America (UAW), has been actively seeking to bring 
about reforms and improvements in the Industrial Security Program, which 
affects millions of persons employed on government defense contracts. On Janu- 
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ary 26 of this year, President Reuther requested a public hearing for the presen. 
tation of the Union’s views concerning the new proposed industrial security 
procedures. It is regrettable that no opportunity was afforded us to state our 
views to the Department of Defense or other governmental agency prior to the 
promulgation of Executive Order 10865 on February 20, 1960. In our view, 
that Order fails to provide the minimum rights of fair hearing, including con- 
frontation, which the Constitution requires. Unfortunately, the Industria] 
Personnel Access Authorization Review Regulation which was issued on July 28, 

960, to implement Executive Order 10865 is equally unacceptable. 

Many of the gravest defects in the regulation are set forth in the carefully 
considered statement of Mr. Thomas FE. Harris, Associate General Counsel, 
AFL-CIO. It will be unnecessary for us to go over the ground covered by Mr. 
Harris. We fully agree with the points he makes. In addition, we make the 
following points: 

The regulation states (IV E. 1. e (at p. 19)) that, in the “personal appearance 
proceeding,” the following procedure shall “normally” be followed: “* * * the 
applicant shall have the right to make a general opening statement either in 
person or by counsel, and to present his case. He may call witnesses, testify in 
his own behalf if he so desires and present documents, or other information, in 
support of his application for access authorization, and cross-examine witnesses 
produced by the Department of Defense.” There is contained here a clear im- 
plication that the charged individual, rather than the Government which is 
charging him, shall present his case first. This departs from all precedent in ad- 
ministrative hearings. The reversal of the normal order of going forward with 
proof will create manifest and further unfairness to the individual charged. 
We do not see what possible justification there can be for permitting the Gow 
ernment to prove its charges against an employee after the employee has made 
his defense. 

While the reversal of the normal order of proof would be a serious legal 
defect in any administrative hearing, it becomes doubly unfair in a system 
where the Government’s proof may consist at least in part of the statements of 
informants who are not presented for cross-examination. Requiring the 
charged employee to present his defense first maximizes the opportunity for the 
“coaching” of such confidential sources. Precisely such “coaching” took place, 
for instance, in the case of Charles Allen Taylor, wherein the Department of 
Defense restored a security clearance only last year, immediately after the Su- 
preme Court had granted review to Taylor, a UAW member who had been without 
clearance or a job for 2% years. In that case, at a hearing in 1956 it was 
demonstrated by Taylor that, far from Communist Party affiliation, Taylor had 
been an outspoken anti-Communist within the Union. Two years later, on a 
new series of charges against Taylor, the same secret informants who previously 
had alleged Taylor’s Communist Party associations now suddenly “remembered” 
that he had been expelled from the Communist Party because of his outspoken 
opposition to the Party’s policies. This kind of “coaching” of witnesses is cer- 
tainly facilitated by the reversal of the normal order of proof which ordinarily 
requires the charging party to go first and does not require a defendant to prove 
his innocence before there has been some proof of his guilt. 

The policy section of the regulation (I.D. 4 (at p. 4)) states that no informa- 
tion which may reveal “the identity of confidential informants” shall be disclosed 
to the charged employee. Executive Order 10865 purports to reflect, if any- 
thing, a contrary policy. It is most unforunate that there is thus an explicit 
presumption against compliance with the fundamental confrontation prerequisite 
to a fair hearing, particularly in view of the clear language of the Greene case. 

The standard of clearance (III. A., at p. 10) that clearance is “clearly con- 
sistent with the national interest” is a totally meaningless standard, for the 
term “national interest” is nowhere explained or defined. The regulations could 
have stated that clearance will be granted unless access is “likely to result in 
the unauthorized disclosure of classified information.” 

While there is a provision (I. D. 3, at p. 4) permitting the Secretary to defray 
expenses to provide witnesses for cross-examination by the employee, there is 
no provision for defraying the expenses of the employees’ own witnesses. This 
is a serious omission which should have been remedied by a provision to cover 
reasonable expenses for production of witnesses by the charged employee. 

There is no justi‘ication for the substitution of written interrogatories for 
face-to-face cross-ex.mination, as seems to be contemplated (IV. E. 2). Unless 
the employee consents to the substitution of written interrogatories for face- 
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to-face cross-examination, the matter of his clearance is far too weighty to 
permit this kind of a shortcut of the confrontation of one whose identity will 
in any event be revealed by written interrogatories. 

In fairness to the charged employee, he should be furnished with a copy of 
the report of the Field Board (IV, F. 1., at p. 24). 

The monetary restitution provision (V. C., at p. 30) is extremely vague and 
leaves too much discretion to those responsible for the payments. The regula- 
tion should have provided for restitution in all cases of wrongful departmental 
action and should have specifically stated, in justice to those who have been 
subjected to unauthorized loss of clearance under the Greene decision, that 
restitution shall be made to all persons whose denial or revocation of clearance 
was unauthorized under the ruling in Greene v. McElroy. 

If the section concerning “emergency” suspension action (IV. A., at p. 14) 
was necessary, and it seems to us not to be necessary, then, at the very least, 
it should have been provided in subsection C (p. 14) that, if an emergency 
suspension has been effected, the board shall immediately review its propriety 
on a top priority basis. 

* * * * * * ‘ 


In conclusion, let me state that the UAW is appreciative of the attempts to 
reform and improve the Industrial Security Program. We also recognize 
that the new regulation will not be administered in the vicious spirit of 
McCarthyism which pervaded some of the earlier loyalty and security programs. 
Nevertheless, we deem the existence of a security program covering millions of 
industrial employees, which fails to provide full and fair hearing to persons 
charged with serious misconduct, to be a grave danger to political freedoms 
and democratic institutions. No matter how far improved and fair in its ad- 
ministration, any system of trial without the constitutional safeguard of a 
trial is in the long run a potential source of discrimination and persecution 
against unpopular or dissident persons and minorities. 

We adhere to the position espoused in the Greene and Taylor cases in the 
Supreme Court that from 1947 to date there has not been the necessary legis- 
lative authorization for the operation of this kind of industrial security program 
and that a program which fails to provide the charged employee with a fair 
hearing, including confrontation, is plainly unconstitutional. In any industrial 
security case affecting a UAW member, we will therefore reassert those views, 
and use every means within our power to prevent a repetition of the injustices 
to which Mr. Greene, Mr. Taylor, and countless other loyal Americans have been 
subjected under the loyalty and security programs. 








VI. NEWSPAPER EDITORIAL COMMENTS ON EXECUTIVE 
ORDER NO. 10865 


A. Boston Herald, February 29, 1960 
INDUSTRIAL SECURITY 


The President’s new industrial security program is a considerable improve 
ment over the one thrown out by the Supreme Court last year. 

The new plan recognizes the right of accused (industrial) security risks to con- 
front and cross-examine their accusers in most cases. These rights, so heavily 
underscored by the Court in the Greene case, may be denied under certain con- 
ditions (principally when confrontation would reveal the identity of a confi- 
dential informant “who has been engaged in obtaining intelligence informa- 
tion for the government’), but other safeguards are then brought into play. 

The accused person must be given a summary of the informant’s testimony. 
The fact that the accused was not allowed to cross-examine must be taken into ae- 
count by those deciding the case. And a final decision adverse to the accused 
may be made only by the head of the department granting (or, in this case, deny- 
ing) clearance. 

All this is to the good. Obviously the President has weighed the Court's 
finding that the withholding of clearance from persons engaged in defense work 
ean do grave “injury” to the individual involved. Obviously, too, he has de- 
cided that much more extensive safeguards should be set up to prevent abuses by 
the vlearing authority. 

The question is whether he has gone far enough. Are the exceptions to the 
right of confrontation and cross-examination too great? Will the new program 
pass the test of due process? 

In the Greene case, decided last June, the Court refused to pass on the con- 
stitutional issues. It found simply that the Defense Department’s program, un- 
der which the accused, Greene, had been denied clearance, was not authorized 
either by act of Congress or by executive order of the President. But the 
opinion, written by Chief Justice Warren, made many oblique references to 
“doubtful constitutionality.” And these asides may, as one dissenter suggested, 
“speak in prophecy.” 

However that may be, the program now stands on firmer footing. It is no 
longer the catchall plan of a minor administrator, but a blueprint carefully 
worked out by the President himself. If this program is challenged, the Court 
will have to get down to basics. 

And that, too, will be progress. 


B. Christian Science Monitor, February 25, 1960 


TOWARD REASON IN SECURITY 


The new executive order covering security procedures in defense industries is 
welcome. Several thousand Americans are going to be more secure in their 
liberties and livelihood as a result. And national security may well be enhanced 
rather than lessened. 

The order was partly aimed at bringing government regulations into line 
with a Supreme Court ruling. Last summer in the case of Greene v. McElroy the 
court held that the government had exceeded its authority in dismissing an 
employee without his having an opportunity to confront and cross-examine his 
accusers. 

The new order does not grant that right for security hearings in the same 
measure the Constitution does for court trials. But it seeks to make it the 
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general practice. Exceptions can be made where concealment of the identity 
of witnesses is held to be in the “interest of national security” or “for good and 
sufficient reasons.” This leaves much to the discretion of superior officials. But 
the Supreme Court will be looking over their shoulders, and presumably the 
exceptions will be responsibly employed. 
Indeed, the order looks like another step toward a rule of reason in the field 
of security. It moves away from the McCarthy hysteria and recognizes that 
free peoples must be concerned with the rights and the security of the individual 
as well as national security. Actually, the former normally contributes to the 


latter. 





C. New York Post, February 24, 1960 


ExcePpTions THAT RULE THE PROOF 


The government’s new Executive Order on industrial security makes a cour- 
teous bow to the Constitutional rights of individuals. But when the virtuous 
verbiage is shaken out of the document, much of what remains is the same old 
game of hide-and-seek. 

Certainly the order is an improvement over the old system; it recognizes, in 
principle, the right of the accused to confront and cross-examine his accuser. 
It gives firm lip service to due process. In addition, by requiring department 
heads to certify that the anonymity of informants is in the national interest, 
the new reguiation imposes a certain degree of moral constraint on overzealous 
bureaucrats. There is.also an implied recognition of the fallibility, if not the 
mendacity, of common gossips. A respectable gesture is made to help eliminate, 
through confrontation, random witnesses motivated by malice, vindictiveness, 
jealousy, prejudice, intolerance, or similar informational infirmities. In short, 
there is full verbal deference to the spirit of recent Supreme Court decisions. 

But the loopholes are astonishingly wide. 

Full-time FBI informants are virtually guaranteed continued anonymity in 
all proceedings. Other accusers can be hidden whenever a department head 
declares that disclosure of their identity would be “harmful to national security” : 
in effect, he can scrap all principle whenever he believes he has “good and 
sufficient reasons’’—and there is no requirement that he document the reasons. 
Few agency heads will quarrel with the FBI when it decrees secrecy in a 
given case. 

The limited new safeguards can also be sidestepped merely by transferring a 
worker from classified duties without explanation and letting him die on the 
vine, an object of suspicion and exclusion. In a word we are still a long way 
from justice in the industrial security program. 





D. New York Times, February 23, 1960 
THE NATURE OF “SECURITY” 


Several million persons who work in defense industries should find their jobs 
and reputations more secure because of an Executive order issued by President 
Eisenhower. The President’s order is, indeed, the latest move in an attempt to 
reconcile the “security” of the citizen with the “security” of the nation. 

Last June, in the case of Greene v. McElroy, the Supreme Court held that when 
a worker in a sensitive defense industry was forced out of his employment on 
charges not supported by the test of “confrontation and cross-examination” the 
Government was exceeding its statute authority. Chief Justice Warren, writing 
the majority opinion, dismissed the question of constitutionality. He merely 
held that the Defense Department was assuming power it did not legally possess. 

The new Executive order is manifestly an attempt to do three things: first, 
to legalize whatever screening processes may be necessary; second, to eliminate 
as far as is possible (to quote the Chief Justice) “the testimony of individuals 
Whose memory might be faulty, or who, in fact, might be perjurors or persons 
motivated by malice, vindictiveness, intolerance, prejudice, or jealousy”; third, 
to meet such constitutional objections as might arise. 
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We must not forget that even though no criminal charge is involved, the “seeyr. 
ity” procedure sometimes inflicts a heavy penalty on an individual. In the Greene 
‘ase, for example, a highly competent aeronautical engineer was discharged from 
an $18,000-a-year job and had to take one paying only $4,700 a year. 

The new order puts more emphasis upon the individual's right to confront ang 
cross-examine his accusers. The exceptions are intended to protect witnesges 
whose identity must be kept secret in the interests of “national security” ; identify 
Witnesses who are sick, dead, or otherwise unable to appear, and give discretion 
to department heads to withhold names for “good and sufficient” reasons. 

The last exception is the trickiest. We can’t say that an accurately just 
balance has been reached between private and public “security.” However, some 
progress has been made, and if necessary the Supreme Court can still pass op 
the basic constitutional issue of a “confrontation.” Sooner or later we must ask 
ourselves what security is—that is, whether it consists in the liberties of the 
citizen or in the smooth functioning of the agencies of government. 





E. St. Louis Post-Dispatch, February 29, 1960 
FAIR SECURITY SCREENINGS 


It might have been better if President Eisenhower had held up his new 
executive order on the screening of defense plant workers until Senator Hen- 
nings’s Constitutional Rights Subcommittee had held hearings on a House 
passed bill on the subject. They probably would have given him a clearer 
picture of practices in need of correction. 

At first glance, the presidential order seems a great improvement on the 
program as it stood before being struck down by the Supreme Court last June. 
Under the new order, a worker is to be given an opportunity to reply to a de 
tailed statement as to why he is denied access to secret information. He also 
is to have an opportunity to cross-examine those who have made statements 
against him. 

While security proceedings are not to be regarded officially as a determina- 
tion of a worker's loyalty, it is difficult to ignore the implications of an adverse 
finding.. The trouble is that the presidential order allows exceptions which, in 
practice, might vitiate its good intentions. Regular, undercover, confidential 
informants would not have to appear for confrontation if a department head 
deemed this to be “substantially harmful to the national interest.” Also 
“casual informants” such as neighbors, fellow-workers, acquaintances and 
others would not have to face the accused if they were excused by a depart- 
ment head for “good and sufficient cause.” 

Hired informants as well as casual ones may be motivated by malice. Their 
information or their memory may be faulty. That is why testimony in court 
is tested by cross-examination. The Hennings subcommittee would do well to 
inquire as to why this principle should not be more firmly established in se- 
curity proceedings. 


F. Washington Post and Times Herald, February 22, 1960 


Farr SECURITY PROCEDURE 


President Eisenhower has taken a splendid stride toward bringing the Gov- 
ernment’s personnel security procedure into conformity with American standards 
of fairness and due process. The revised program announced by the White 
House on Saturady for granting defense workers in private plants access to 
classified defense information provides careful safeguards for the Nation's 
security ; but for the first time since personnel clearance on grounds of loyalty 
and security was instituted by the Government 13 years ago, the program also 
pays real respect, not mere lipservice, to protection of individual rights. 

The new industrial security program reflects a conscientious effort to correct 
the gross disregard for constitutional rights which led the Supreme Court to 
strike down the Defense Department’s old program in the case of Greene V. 
McElroy last June. It provides that, with certain exceptions, employes of 
defense contractors denied access to classified information should have full 
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opportunity to confront and cross-examine informants on whose allegations 
the denial may be based. 

The program would exempt from confrontation and cross-examination regular, 
undercover, confidential informants if the head of the department employing 
them certified that disclosure of their identity “would be substantially harmful 
to the national interest.” If scrutinized and limited with great care, this 
impairment of individual rights for the sake of national security may be 
tolerable. 

But the second category of exception seems to us much more serious—and 
especially because it embraces the bulk of the sources of information in security 
eases. In special circumstances, statements of so-called “casual informants” 
neighbors, coworkers, servants, and other such acquaintances of an accused 
employe—could be used without requiring the informant to appear in person 
and submit to cross-examination, if the head of the department handling the 
security case excused him on account of “death, severe illness or some other 
good and sufficient cause.” That phrase “good and sufficient cause” has an 
orotund, catch-all quality that is disquieting. Casual informers ought not to 
be used at all unless their allegations can be tested by cross-examination. 

The right of cross-examination grows not out of a sentimental concern for 
accused persons but out of a recognition, distilled from experience, that it is an 
indispensable means of discovering the truth. This is why testimony in criminal 
trials is invariably subjected to it. It is especially important and useful, as 
Chief Justice Warren pointed out in the Greene case, “where the evidence 
consists of the testimony of individuals whose memory might be faulty or who, 
in fact, might be perjurers or persons motivated by malice, vindictiveness, in- 
tolerance, prejudice or jealousy.” Cross-examination protects the Government 
no less than an accused individual. For it safeguards justice. It ought to 
be given full application in the Federal Employe Security Program as well as 
in the Industrial Security Program. 


G. Washington Post and Times Herald, September 22, 1960 
CONFRONTATION 


Quietly and conscientiously, Government agencies vitally concerned with 
national security have been moving to bring their clearance procedures for 
industrial personnel into conformity with the Supreme Court’s insistence upon 
a respect for due process. The Defense Department, the Atomic Energy Com- 
mission, the National Aeronautics and Space Administration, the Federal Avia- 
tion Agency have all made major changes in the handling of clearance hearings 
for employees of firms with which they have contracts. 

The new procedures are designed, with what are supposed to be rare excep- 
tions, to insure an individual the right to appear personally at a hearing con- 
cerning denial or revocation of security clearance, the right to a full statement of 
the charges against him and the right to confront and cross-examine his 
accusers. There is nothing in this deference to fair play that diminishes security, 
on the contrary, the new procedure helps to make possible a judgment based 
upon facts rather than upon whispered and unverified allegations. 

This is what might be called the American way in regard to personnel clear- 
ance. That it should have been for so long forsaken in favor of totalitarian 
techniques is evidence of the degree to which, for a time, hysteria supplanted 
reason in regard to national security. The return to due process which has 
been made in regard to the industrial security program should now be adopted 
for the whole of the Federal employee clearance program. 

The Democrats have pledged in their platform that, if elected, they will 
provide “a full and fair hearing, including confrontation of the accuser, to any 
person whose public or private employment or reputation is jeopardized by a 
loyalty or security proceeding.” The Republicans have an opportunity to do 
as much at once. A full-fledged return to reason is now in order. 


Eprtor’s Nore: The Subcommittee on Constitutional Rights requested relevant 


editorials from a representative group of newspapers. The preceding newspapers 
responded. 
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VII. TEXTS OF BILLS RELATING TO INDUSTRIAL 
SECURITY, INTRODUCED IN 86TH CONGRESS 


A. S. 2416 


[S. 2416, 86th Cong., 1st sess. ] 


A BILL To provide authority for an industrial security program, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That this Act may be cited as the 
“Defense Contractors Security Act”. 

Sec. 2. No person who is an officer or employee or other representative of 
any Government contractor or subcontractor shall be given ,access to Goverp- 
ment classified information or material except in accordance with the proyi- 
sions of this Act. 


3. The President is authorized to promulgate rules and regulations under 
which any such person may be allowed clearance for access to classified infor- 
mation or material upon a determination that such access is consistent with 
the interests of national security. The President may delegate any functions 
vested in him by this Act to such Federal officers or agencies as he may designate. 
Sec. 4. Any such person denied clearance for access to classified information 
or material or whose clearance has been suspended shall be given: (1) a written 
statement within thirty days of such action of the reasons therefor, stated as 
specifically and in detail as security considerations permit; (2) an opportunity 
within thirty days thereafter to reply to the statement and to submit affidavits 
in support of such reply; (3) a prompt hearing, at his request, before a hearing 
officer designated for such purposes who shall prepare a recommended decision; 
(4) a review of such recommended decision by the head of the agency involved, 
or other Federal officer or agency designated by the President; (5) a written 
statement of the determination of the agency head or such other Federal officer 
or agency. 
Sec. 5. In the event a hearing is requested under section 4 of this Act— 
(1) the applicant shall be given reasonable notice of the time and place 
of the hearing ; 


SEC. 


(2) the applicant shall be advised of his privilege of being represented 
by counsel ; 

(3) the applicant shall have a reasonable opportunity to present all in- 
formation relevant and material to the formulation of the hearing officer’s 
recommendation in his case; 

(4) the applicant may testify in his own behalf, present witnesses and 
offer other evidence. If any witness whom the applicant wishes to call is 
unable to appear personally, the hearing officer may, in his discretion, accept 
an affidavit by him or order that his testimony be taken by deposition. Such 
deposition may be taken by any person designated by the hearing officer and 
such designee shall be authorized to administer oaths for the purpose of 
the depositions ; 

(5) a complete verbatim stenographic transcript shall be made of pro- 
ceedings conducted under this section, and such transcript shall constitute 
a permanent part of the record. Upon request the applicant or his counsel 
shall have the right to inspect the transcript, and each witness shall have 
the right to inspect the transcript of his own testimony ; 

(6) attendance at hearings under this section shall be restricted to such 
officers of the agency involved as may be concerned with the case under con- 
sideration, the applicant, his counsel, the witnesses, and the official stenog- 
raphers. Witnesses shall be present at the hearing only while actually giv- 
ing testimony, unless otherwise directed by the hearing officer ; 
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(7) proceedings under this section shall be conducted in such manner as 
to assure the applicant of a full disclosure of any evidence against him and 
confrontation of all adverse witnesses unless, in the opinion of the hearing 
officer or agency head or other Federal officer or agency designated as ap- 
propriate, such disclosure or confrontation would adversely affect the na- 
tional security, safety, or public interest: Provided, That no derogatory in- 
formation shall be relied upon as a basis for denying an applicant clearance 
for access to classified information or material unless the applicant has 
been furnished a statement by the hearing officer summarizing such in- 
formation in as much detail as is possible without adversely affecting the 
national security, safety or public interest ; 

(8) any pertinent Government files submitted to the hearing officer shall 
be considered as part of the evidence in each case without testimony or a 
ruling as to admissibility. Such files may not be examined by the applicant 
except in accordance with the provisions of subsection (7) ; 

(9) in making his recommended decision the hearing officer shall con- 
sider the entire record, including the transcript of the proceedings and any 
files and confidential information which he may have received. The hear- 
ing officer shall take into consideration the inability of the applicant to 
challenge information of which he has not been advised in full or in detail, 
or to attack the credibility of information which has not been disclosed to 
him. Judicial rules of evidence shall not apply in proceedings under this 
section except that reasonable restrictions shall be imposed by the hearing 
officer as to the relevancy, competency, and materiality of evidence intro- 
duced in the proceeding. 

Sec. 6. Any such person whose employment is suspended or terminated by rea- 
son of the denial to him of clearance for access to classified information or mate- 
rial and is subsequently reinstated or restored to his position after a favorable re- 
view of his case, may recover from the United States the amount of any loss 
of compensation for all or any part of the period of such suspension or termina- 
tion represented by the difference between the amount such person would 
normally have earned during the period of such suspension or termination, at 
the rate he was receiving on the date of suspension or termination, and the 
aggregate amount of the earnings of such person during that period. 

Sec. 7. Nothing contained in this Act shall be construed to deprive any in- 
dividual of any rights or benefits conferred upon him by the National Labor 
Relations Act, as amended by the Labor Management Relations Act, 1947. 

Sec. 8. Whoever wilfully violates any rule, regulation, or order issued pur- 
suant to the provisions of this Act, or knowingly obstructs or interferes with the 
exercise of any power conferred by this Act shall be punished by a fine of not 
more than $10,000, or by imprisonment for not more than five years, or both. 

Sec. 9. This Act shall take effect at 12:01 o’clock antemeridian United States 
eastern standard time on the fifteenth day immediately following the date of its 
enactment, or on such earlier date as the President may prescribe by proclama- 
tion published in the Federal Register. 


B. H.R. 8121 


[H.R. 8121, 86th Cong., 1st sess. ] 


A BILL To amend the Subversive Activities Control Act of 1950 so as to authorize the 
Secretary of Defense to provide for a security program with respect to defense con- 
tractors and their employees 


Be it enacted by the Senate'and House of Representatives of the United States 
of America in Congress assembled, That the Subversive Activities Control Act 
of 1950 (64 Stat. 987) is amended by inserting immediately after section 5 the 
following new section : 


“Industrial Personnel Security Review 


“Sec. 5A. The Secretary of Defense is authorized to prescribe uniform stand- 
ards and criteria for determining the eligibility for access to classified defense 
information of (1) any person who has a contract with a military department, 
(2) any person who has a subcontract of such contract, and (3) any employee 
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of any such person. The Secretary shall prescribe the administrative procedures 
governing the disposition of all cases in which eligibility for access to classified 
defense information has been denied, suspended, or revoked. Any administratiye 
procedures prescribed by the Secretary under this section shall be designed to 
protect from disclosure all information which, in the opinion of the Secretary, 
would affect the national security, safety, or public interest, or would tend to 
compromise investigative sources or investigative methods.” 


C. H.R. 11151 


[H.R. 11151, 86th Cong., 2d sess. ] 


A BILL To amend the Administrative Procedure Act to guarantee protection of certain 
basic civil liberties for the employees and agents of contractors with the United States 
and other United States citizens 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 12 of the Administrative Pro. 
cedure Act (5 U.S.C. 1011) is amended by inserting “(a)” after “Sec. 12.” and 
by adding at the end thereof the following new subsection: 

“(b) Notwithstanding any other provision of law, the decision or adjudication 
by any agency as to its officers, employees and agents in the course of the admin- 
istration of any Federal employee loyalty or security program or law and as to 
officers, employees, and agents of any contractor with the United States in the 
course of the administration of any industrial security review program or law 
shall be made on the record as contemplated by this Act and shall be subject 
to all other provisions of this Act.” 


D. H.R. 11155 


[H.R. 11155, 86th Cong., 2d sess. ] 


A BILL To amend the Administrative Procedure Act to guarantee protection of certain 
basic civil liberties for the employees and agents of contractors with the United States 
and other United States citizens 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 12 of the Administrative Pro- 
cedure Act (5 U.S.C. 1011) is amended by inserting “(a)” after “Sec. 12.” and 
by adding at the end thereof the following new subsection : 

“(b) Notwithstanding any other provision of law, the decision or adjudication 
by any agency as to its officers, employees, and agents in the course of the 
administration of any Federal employee loyalty or security program or law and 
as to officers, employees, and agents of any contractor with the United States 
in the course of the administration of any industrial security review program 
or law shall be made on the record as contemplated by this Act and shall be 
subject to all other provisions of this Act.” 
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VIII. JOINT PRESS RELEASE BY CONGRESSMAN ROOSE- 
VELT (CALIFORNIA) AND CONGRESSMAN THOMPSON 
(NEW JERSEY), “CIVIL LIBERTIES AND NATIONAL 
SECURITY” 


CIVIL LIBERTIES AND NATIONAL SECURITY 


EXTENSION OF REMARKS OF HON. JAMES ROOSEVELT, OF CALIFORNIA, IN THE HOUSE 
OF REPRESENTATIVES, THURSDAY, MARCH 17, 1960 


Mr. RoosEvELT. Mr. Speaker, under leave to extend my remarks, I wish to 
insert in the Record a copy of a joint press release issued by my able colleague 
of New Jersey [Mr. Thompson] and myself regarding a measure which we re- 
cently introduced. In addition, I place in the Record a copy of the proposal, in- 
troduced on March 14. 

The release, issued on the following day, explains that the legislation would 
amend the “Administrative Procedure Act to guarantee protection of certain 
basic civil liberties for the employees and agents of contractors with the United 
States, as well as for Federal employees.” 

I might add that as this body engages in historic debate in the area of civil 
rights we should always keep in mind that a closely allied matter—that of 
civil liberties—should also be a constant concern of Congress. 

My colleague and I sincerely hope and trust that the Members of this body 
will give all due consideration to our proposal. We would be pleased, of course, 
to have others join us in sponsorship of the bill. 

(The press release and text of the measure follow :) 


Jornt RELEASE BY REPRESENTATIVE JAMES ROOSEVELT, DEMOCRAT, OF CALIFORNIA, 
AND REPRESENTATIVE FRANK THOMPSON, JR., DEMOCRAT, OF NEW JERSEY, MARCH 
15, 1960 


Legislation to amend the Administrative Procedure Act to guarantee protec- 
tion of certain basic civil liberties for the employees and agents of contractors 
with the United States, as well as for Federal employees, was introduced jointly 
yesterday, March 14, 1960 by Representative James Roosevelt, Democrat of 
California, and Representative Frank Thompson, Jr., Democrat, of New Jersey. 

The new Roosevelt-Thompson civil liberties bill, only one paragraph long, 
amends section 12 of the Administrative Procedure Act by adding at the end 
thereof a new subsection which reads as follows: 

“Notwithstanding any other provision of law, the decision or adjudication 
by any agency as to its officers, employees, and agents in the course of the 
administration of any Federal employee loyalty or security program or law 
and as to officers, employees and agents of any contractor with the United 
States in the course of the administration of any industrial security review 
program or law shall be made on the record as contemplated by this act and 
shall be subject to all other provisions of this act.” 

President Eisenhower issued, on February 20, 1960, a new Executive order 
revising industrial security procedures despite insistent AFL-CIO requests 
for an opportunity to discuss the pew program before it was instituted. The 
AFL-CIO News, commenting on the President’s Executive order, said on March 
12, 1960, that— 

“The Executive order sets forth as a principle the right of persons accused 
of being security risks to face and cross-examine their accusers, but leaves 
areas of exception. These areas appear capable of administrative contraction 
or expansion to the point where the principle might become meaningless.” 

AFL-CIO President George Meany called revision of the confrontations ele- 
ment, as laid down in President Eisenhower’s new Executive order, a “welcome 
liberalization.” “However,” Mr. Meany wrote Deputy Assistant Secretary of 
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Defense Stephen S. Jackson, “the Executive order likewise contains broad 
authorizations for the denial of these safeguards in particular cases, so that 
whether the new program will in actual operation utilize fairer procedures than 
the old will depend on how the order is effectuated through regulation and in 
actual operation.” 

President Meany noted that the AFL-CIO in the past has voiced three major 
objections to the way the industrial security program operated. These objections 
were: 

1. The fact that the testimony of absent witnesses was allowed to stand 
without the accused being given the chance to break it down by questioning. 

2. The fact that clearance board members did not face the accusers or know 
their identities, but usually were forced to rely on the summary report of an 
investigator without even examining the investigator. 

3. The practice of permitting employers to clear workers for access to confi- 
dential (as distinguished from secret or top secret) data, a power AFL-CIO 
President Meany said “is obviously susceptible of anti-union or other abuse” 
by persons with scant qualifications for such a function. 

President Eisenhower’s new Executive order revising industrial security pro- 
cedures has run into a barrage of criticism from other quarters. 

The New York Times said editorially (Feb. 23) regarding President Eisen- 
hower’s order—“‘We can’t yet say that an accurately just balance has been 
reached between private and public security. However, some progress has been 
made, and if necessary the Supreme Court can still pass on the basic constitu- 
tional issue of a confrontation. Sooner or later we must ask ourselves what se- 
curity is—that is, whether it consists in the liberties of the citizen or in the 
smooth functioning of the agencies of government.” 

The Washington (D.C.) Post, commenting on President Eisenhower's new ex- 
ecutive order, said (Feb. 22) editorially—‘“the second category of exception 
seems to us much more serious—and especially because it embraces the bulk of 
the sources of information in security cases. In special circumstances, state- 
ments of so-called casual informants—neighbors, coworkers, servants, and other 
such acquaintances of an accused employee—could be used without requiring the 
informant to appear in person and submit to cross-examination, if the head of 
the department handling the security case excused him on account of death, se- 
vere illness, or some other good and sufficient cause. That phrase, good and suf- 
ficient cause, has an orotund, catchall quality that is disquieting. Casual in- 
formers ought not to be used at all unless their allegations can be tested by cross- 
examination. Cross-examination protects the Government no less than an ac- 
cused individual. For it safeguards justice. It ought to be given full application 
in the Federal employee security program as well as in the industrial security 
program.” 
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Ix. TEXTS OF SELECTED ARTICLES REGARDING 
INDUSTRIAL SECURITY 


(Reprinted with the kind permission of Washington and Lee Law Review) 
A. Security Clearance Revocation as a Justiciable Controversy 


Whether the withdrawal of a security. Clearance! from a govern. 
ment contract employee? presents a justiciable Case or controversy is 
an issue which affects the status of nearly three million individuals 
in private employments “This Vital problem has been ratsed in Greene 
vp. Mcklroy.! Vhe appellant in this case also asserts the invalidity of 
the entire Industrial Personnel Security Program?’ and challenges the 
constitutionality of the procedures of the program.” 

William L. Greene was, by profession, a trained and experienced 
aeronautical engineer. He was employed at) Engineering and Re- 
search Corporation (FRCO), a manufacturing company located in 
Maryland, from 1937 until his dismissal in 1953. ERCO was engaged 





‘2 C.F.R. § 67.1-2/c) (Supp. 1958). “The term ‘clearance’ means an adminis 
trative determination, in accordance with approved) policy, that a contractor or 


contractor emplovee is eligible to have access to classificd information. ....\ clear 
ance is an administrative determination that the granting of such approval is 
dearly consistent with the interests of the national securitv....In the case of a 


contractor employee, a clearance is an approval for the employee to have access to 
specified categories of Classified information necessary for the performance of his 
work with a particular contractor on contracts with a military department or activity 
thereof which involve access to such information.” 

td. § 67.1-2(b). “The term ‘contractor emplovee’ means any United States citizen 
or immigrant alien who is an ofheial or emplovee of a contractor... 

*Association of the Bar of the City of New York, Report of the Special Committee 
on The Federal Lovalty Security Program 64 (1936): Hearings Before the Subcom 
mittee on Constitutional Rights of the Senate Committee on the Judiciary (Hennings 
Subcommittee), 84 Cony... 2d Sess. 606 (1455 

‘254 Fad ogy (DC. Cir. 1958). cert. granted, 958 US. 842. (1958). See also 
Tasior vo MoeFlroy. cert. granted, 958 U.S. gik (1958) (No. 504). which involves similar 
facts and) issues and questions of mootness and the constitutionality of the procedures 
of the industrial security. program. The Taslor and Greene cases were argued con- 
secutively in the Supreme Court of the United States on April 1-2. 1949. 27 U.S.L. 
Week g275 (US. April 7. 1959). 

“ang Fad at gyo. See also 27 USL. Week gig2 (US. Oct. 28, 1958). The pro- 
gram as itis presently constituted is set forth in Department of Defense Directive 
5220.6 (Feb. 2. 1955). 32 CER. § 67 (Supp. 1958). This article will not discuw the 
statutory basix for the program. ‘The Court of Appeals reached the conclusion that 
there way sufhcient authority for the program. For discussion of this phase of the 
case see 254 Fed at q48-50. A comprehensive description of the program's operation 
may be found in Note, §% Stan. L. Rev. 294 (1956). 

“254 F.2d at quo. See also 27 US.L. Week gig2 (U.S. Oct. 2%, 1958). Ayain, this 
question is not within the scope of this article. Primary emphasis was placed on this 
sue in the arguments before the Supreme Court. 27 US.L. Week 3275 (US. April 
7. 1940). The Court of Appeals held that Greene was not entitled to confrontation 


by his accusers and to other procedural protections as a matter of due process of law. 
254 Fad at gao 
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in classified research under contracts with the Department of the Navy, 
These contracts incorporated by reference the Department of Defense 
Industrial Security Manual for Safeguarding Classified Matter.” A¢ 
the time of his dismissal Greene was Vice-President in charge of En. 
gineering and General Manager of ERCO at an ahnual salary of 
$18,000 plus bonuses. He had government security clearances for 
access to confidential, secret, and top secret information of various 
governmental agencies, including the Navy Department.* 

On April 17, 1953, the Secretary of the Navy informed ERCO’s 
president that Greene's “ ‘continued access to Navy classified security 
information [was] inconsistent with the best interests of National se. 
curity’ "® and requested that he be excluded from classified Navy 
projects at ERCO and that he be barred from access to all Navy classi- 
hed security information. ERCO proceeded to dismiss Greene from his 
job, although his position was held open for him pending review. On 
May 28, 1954, he was finally advised that his clearance was denied, 
Since the original order withdrawing clearance, Greene has worked 
as an architectural draftsman at a salary of $4,400 per year.'° 

In August 1954, after exhausting the administrative remedies, this 
suit was filed in the District Court for the District of Columbia, but 
before it came to trial, a new program regulating security clearances 
was promulgated. Greene's case was re-examined under these new 
regulations, but again, on March 12, 1956, the prior decision was 
affirmed." 

“The appellant sought declaratory and injunctive relief by way of a 
judgment (1) declaring invalid the act of the Government in with- 
drawing his security clearance, and (2) ordering the Government to 
restore his security clearance.'? 

The district court found that there was no justiciable controversy, 
reasoning that when Greene's employer entered into the government 
contract, it was obligated to perform the terms of the contract, even 
though it might result in injury to an employee.'? Moreover, the court 





"2 Gov't Sec. & Lov. Rep. 25:95 (Feb. 1957). This is the current edition of the 
Manual which was first issued in January 1951, and revised in May 1953. 

“254 F.2d at 46. 

*Id. at g46. 

*id. at g46. 52. 

‘dat 947. 

“1 bid. 

“Greene v. Wilson, 150 F. Supp. 958. 959-60 (D.D.C. 1957), aff'd. 254 F.ed oy 
(DC. Cur rays). cert. granted, 448 U.S. Soa 11g58). “Tt is fundamental when one 
preumes to accept a contractual offer then that offer must be accepted ino terms, 
and one of the terms here, as has been said. related to security controls. Phe neces 
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implied that ERCO was free not to enter into such a contract, that 
it entered into said contract voluntarily, and that Greene had the 
same freedom with regard to his employment at ERCO. The injury 
to Greene, the court stated, was not the fault of the Government 
since it was only acting properly to protect its own existence." 

The United States Court of Appeals for the District of Columbia 
Circuit recognized that the appellant had suffered tangible injury in 
certain respects, but held that the mere recitation of injury without 
more did not present a justiciable controversy.* It said there must 
also be a conflict which the courts can ctfectively decide and adminis- 
ter. The court noted that it would not inquire into the merits of 
the dismissal except to see if the Government had complied with the 
applicable statutes and regulations, said statutory compliance being 
conceded in this case.'? Such judgments, it pointed out, must be made 
with regard to policy considerations which are appropriate only to 
the Executive Department." 

A justiciable case or controversy exists when adverse litigants'® 
with substantial interests*” have presented a real issue for determina- 
tion.2? An cxamination of the facts of this case shows that Greene is 
not a litigant with substantial interests.7? 





sity for such is obvious. If the plaintifi’s employer did not see fit to accept and con- 
form, it had perfect freedom not to enter into the contract. On acceptance of the 
offer in terms, it was obliged in the circumstances to carry out its essentials, the 
presumed result of which was the lom by the plaintiff of his position. But this can- 
not be said in any degree to be the fault of the Government, for here, through 
properly constituted authority, it was exercising its right to protect itself against 
threats to its survival, and as far as the action of an individual was concerned. this 
action taken, even envisioning the result to the plaintiff, fails to set forth any invasion 
of his legal rights and therefore, as has been said, there is no justiciable contro 
versy .... 

“Ibid. 

“254 F.ed at 53. 

“Ibid. “There must be a ‘justicible’ controversy—one which the courts can finally 
and effectively decide, under tests and standards which they can soundly administer 
within their special field of competence.” 

“Thbid. 

“Id. at 953-54. “Indeed. any meaningful judgment in such matters must rest on 
considerations of policy. and decisions as to comparative risks. appropriate only to 
the executive branch of the Government ....In a mature democracy, choices such 
as this must be made by the executive branch, and not by the judicial.” 

"US. Legislative Reference Service. Library of Congress, The Constitution of 
the United States of America Annotated 599-40 & n.1 (Corwin ed. 1953). 

"id. at 542 & nn.s, 2, 5, & 4. See Larson v. Domestic & Foreign Commerce Corp. 
337 US. G82, 6g (1949). 

“US. Legislative Reference Service. Library of Congress, The Constitution of 
the United States of America Annotated 544-45 (Corwin ed. 1958). 

"The Court of Appeals also apparently thought that no ‘real issue’ was presented 
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An attack upon the constitutionality f an act of a government 
department can only be made by a person who has sustained or js 
immediately in danger of sustaining a direct injury as a result of that 
action.“3 This interest is known technically as standing to suc.*4 This 
requirement is enforced in declaratory-judgment type relicf cases as 
well as in cases secking the more traditional types of relief.?* 

The question then resolves itself into one of whether or not Greene 
has been legally injured by the action of the Government in removing 
his security clearance. It is not enough that a person be seriously 
harmed in order to claim constitutional protection. He must also 
have been deprived of some liberty or property which the judiciary 
traditionally protects under the due process clause of the Constitu- 
tion. This distinction is important in that it serves as the dividing 
line between those interests which are judicially protected against 
governmental interference and those upon which reliance must be 
placed on other branches of government. 

Those interests which are said to be affected by the removal of a 
security clearance are “the economic interest in employment and the 


relational interest of reputation.”?8 The Court of Appeals recognized? 
and the Government has conceded,*® that Greene was injured in cer- 
tain ways, one of which was the loss of his employment. But these 
interests, the court said, are not of the type that have traditionally 


by these facts upon which the courts could make an effective determination. 254 
F.2d at 953-54. This problem, which also concerns the right of judicial review on 
these facts, will not be discussed herein 

711 Am. Jur. Constitutional Law § rit (1ggX. Supp. 1958). “One threatened with 
injury by an act of an agent of the government done under statutory authority can 
challenve the validity of the statute in a suit against the agent, only where the right 
invaded is a legal right. one of property. one arising out of contract, one protected 
Against Lortious invasion. or one founded on a statute which conters a privilege 
Tennessee Electric Power Co. vs. Tennessee Valles Authority, gob US. bis. 84 Lied 
54%. 59%. Ct. 366° See also 26 Am. furs Injunctions § 182 crqyo.. Ct. the language 
ot Mr. Justice Brandeis, concurring ino Ashwander sv. Tennessee Valles Nuthority 
297 US. 288. 94gr-48 crag6). in which he sets out his seven rules for avoiding con 
stitutional issues: “ Phe Court will net pass upon the validity of ao statute upon com 
plaint of one who fails toestiow that he is injured by its Operon Among the 
mans applications of this rule, none ts more striking than the demal of the right 
ot challenge to one who lacks a personal property right.” 

“Comment, 10 Stan. L. Rev. 335. $36 (195%) 

*US. Legislative Reference Service, Library of Congress, The Constitution of 
the United States of America Annotated 552.53 Corwin ed. 195s 

*Comment, to Stan. L.. Rev. 445. $47 (195%). See also Note, 1g Mout. bo Rev. tet, 
124 (195%). for an excetient discussion of these two interests. 

“258 F.2d at 452 

*Briet for Respondents p. yo. Greene v. McElroy (No. io. rays) berm. in the 
Supreme Court of the United States on Writ of Certiorar) 
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been accorded judicial protection, In other words, these interests are 
not liberty or property within the traditional concept of due process. 

Three lines of cases have been utilized to support the view that 
courts do protect a person's economic interest in employment. Firstly, 
it is said that the courts will protect the right to work in the common 
occupations of the community. Certainly, the occupation here is not 
4 common one; on the contrary, it is a highly sensitive position open 
only to those skilled in their profession and of unquestioned loyalty 
and reliability. Secondly, it is clear that a person has a right to be 
protected from arbitrary and discriminatory exclusion from public 
employment” Aside from the fact that public employment is not in- 
volved in the principal case, it should be pointed out that Greene 
was not excluded from employment by the action of the Government 
in removing his security clearance! Moreover, the words “arbitrary” 
and “discriminatory” as utilized by the Supreme Court in this con- 
text mean only that the Industrial Personnel Security Program, as a 
whole, must bear a rational relationship to a legitimate government 
objective. The security program, as presently constituted, does bear 
this rational relationship to a legitimate government objective—the 
requirements of national security and the protection of classified se- 
curity information. Finally, it is said that a private person has a right 
to engage in his chosen profession and not to be barred from it through 
the imposition of a legal disability.“* Here again, the action taken 
against Greene has not resulted in total exclusion from his profes. 
sion."* However, the withdrawal of a security Clearance may operate ats 


+ 





*Truax s. Raich, 299g U.S. 9g. 41 (1g05). 

“Slochower ¥. Board of Educ., g50 U.S. 551, 556 (1956); Wieman +. U pdegrall, 
444 US. 2X4. 192 (1952); United Pub. Workers of America, CIO v. Mitchell, 440 U.S 
7 Lou (tQy7). 

"254 Fad at gy6 ne. “Since a clearance relates only to access to classified defense 
information, the denial or revocation of a clearance to a contractor or Contractor 
employee does not preclude hiys participation in’ unclassified work.” 32 CAR. § 
bp tg hy) Supp. rays). “An emplovce who is denied clearance is thereby denied access 
to classified information, but he need not be discharged if employment not requiring 
thas access is available for him.” Association of the Bar of the City of New York, 
Report of the Special Committee on The Federal Lovalty-Security: Program 64 
1950). “Denial or revocation of clearance for access to Classified material does not 
require that an emplovee be discharged. ... Clearances under the industrial securits 
program are not for cmplovment, thes are merely for access to Classified material 
Report of the U.S. Commission on Government Security 257-60 (1957) 

"honigsbergy ¥. State Bat, 953 00S. 252. 262 (1957): Schware v. Board of Bar Fx 
dminers. 45% US 242. 248 49 (1957). Dent vo West Virginia, r2g US. rig cisagy: BN 
parte Garland, Fe Us. cg Wally 443. 37q (0560): Cummings vo Missour ti US 

p Wall) 257. g20 09800). Parker v. Laster, 227 F.zd pom, 71g (gth Cir. 1955) 

Besy booed at qjo. Webb vo United States, 20 FURD. 258. 258 «17, sh Caahit 
L. Revo ses. szg cigs) Ch Parker v. Lester, 227 F.ad Foe, 7ia-a8 egth On 
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legal bar to Greene's employment in the aircraft industry, as it seems 
to have done here. But the Supreme Court has stated “that neither 
damage nor losy of income in consequence of the action of Govern. 
ment, which is not an invasion of recognized legal rights, is in’ itself 
aosource of legal rights ino the absence of constitutional legislation 
recognizing itoas sucho! This statement illustrates the primary dis. 
tine tion between action by the Government in ity proprietary cu pacity, 
and ity action ina regulatory capacity. Wt demonstrates that) persons 
dealing with the Government in ity proprictary Capacity do not acquire 
ans interest cntithed to judicial protection. 

Courty generally will refuse “to protect interests which are con- 
sidercdl to be privileges granted at the grace of the government.” 
Phiy privilegeright dichotomy has been utilized to defeat. justicia- 
bility in suits by government employees discharged for security rea- 
sons since government cmployment has long been considered a privi- 
lege rather than aright’ Tt appears that the grauting of a govern. 
ment sccuity Clearance is even more of a privilege than the granting 
of cmplosmnent. The access to confidential information, of necessity, 
cannot be more than a permissive privilege granted to individuals at 
the governments discretion? 

Moreover, the rights of government contract emplovces should be 
asimibited to those accorded government employees. “The reason for 
this assimilation of the rights of these individuals to those of a gov. 
ernment cuiplovec is basically that the national interests are the same 
In the situation in which government work is contracted out to. pri- 
vate indtsts ay itis when the Government itself is the employer. In 
these Goes. the governments interest. is in) protecting the national 
scourity, and it iy to be protected whether the employer is the Goy- 
ernment ibelf or a private corporation under government: contract.™ 








— 


“Perkins vo Lukens Steel Co., gro US. 199. 125 (1gg0). Mr. Justice Black who 
wrote the opiuen in the Lukens case mas have thrown some doubt on the use of this 
linsiave in this context in the recent arguments before the Supreme Court in the 
Greene case. 27 U SL. Week 3275. 3279 (US April 5. 1959). Moreover, Assistant At 
romnes General George Cochran Doub. counsel for the Government in the Greene case, 
admitted to the Supreme Court that the denial of accew to Greene did deprive him 
of his job. 2- USL. Week 9275. 3279 60S. April 7. 1959). 

“a2 Pull Po Rew 414. 904 6195%) 

"Dressler vo Wilson. 155 F. Supp. 37§ (DDC. 1957). Me Nuliffe vo City of New 
Bedford. 155 Miss. 216. 2g NOB 597 (9sQ2): 92 Tul L. Rev. gng. qn (1q5%) 

“Phe base for sranting access is spelled out in 42 CER. § 67.4.8 (Supp. 195%). 
“Clearance shall be demed or revoked if it) is determined, on the basis of all the 
available sntormation. that access to Clasihed information by the person concerned 
nonot clearly consistent with the interest of national security. 

Say, bed atigye 27 USE Week 9275. 3279 (US. April 7. tayq). Brief tor 
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if the cconomic interest discussed above is not entitled to consti- 
tutional protection, then it ts equally true that any relational interest 
of reputation is not entitled to Independent constitutional protection. 
For the reasons previously stated, reference should be made again to 
dismissals from government employment on security grounds. In Barley 
vy. Richardson a government employee was dismissed on suspicion of 
disloyalty, and it was urged that the resulting stigma impaired op- 
portunities for future employment. Judge Prettyman, speaking for 
the United States Court of Appeals for the District of Columbia Cir- 
cuit, nevertheless held that the employee had no redress against the 


Government on this basis. 

The finding here is only a characterization of doubt about the cm- 
ployce's reliability and is not an afhrmative finding of disloyalty or of 
any other crime." In this sense, the findings are different from those 
involved in Harmon v. Brucker*? and Joint: Anti-Fascist’ Refugee 
Comm. v. McGrath.™ In the former, the appellant was discharged 
from the Army without an honorable discharge, a finding which 
amounted to an official statement as to his Army record.** In the latter 
case, the adverse finding would: place the appellant organization on 
the Attorney General's list of subversive organizations. 


Respondents, p- 13. Greene vs Mcklroy (No. to, 1958 Term, in the Supreme Court 
of the United States on Writ of Certforari). 

"ike Fad 46 (D.C. Cir. 1940), affd by an equally divided court, 41 U.S. gik 
(1q58) 

“Id. at 63.64. “But if no constitutional right of the individual is being im- 
pinged and officials are acting within the scope of official authority, the fact that the 
individual concerned is injured in the process neither invalidates the official act 
nor gives the individual a right to redress... . These harsh rules. which run counter 
lo every known precept of fairness to the private individual, have always been held 
necessary as ao matter of public policy, public interest, and the unimpeded per 
formance of the public business.” 

“a2 CER. § 67.1 4/b) (Supp. 1aqX). “Phe demal or revocation of a clear 
ance ino and of itself does not necessarily cares ans implication that the idisidual 
is disloval to the United States.” 

Sees ("Snow (q8) 

Seqq1 US. req (1qyt) 

“Case Citation note 42 supra. This was an action to requite the Vimy to issue 
mo honorable disharve rather than a less than-honorable one under the applicable 
statutes and regulations, said certiheate being evidence of his character ot service 
when the discharge was wholly unrelated to the character of service but instead 
Was hased on preservice activities: For other distinguishing factors, wee 254 Fad at 
yt m2 

“Case citttion note yg supra Dhis suit was to enjoin the continued listing of 
the complaining organization on the Attornmes Generals dist of subversive organiza 
tons. Groups listed were subyect to stringent regulations ned probiabations. bes 


e\ainple, the list was utilized in denying passport applieations to individual mem 
beroofa listed oreanization 
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In any event, a program of such magnitude and importance as the 
Industrial Personnel Security Program should not be ruled invalid 
because of this relational interest to reputation. If such an injury 
dloes in fact result, then the individual should be required to pursue 
some other more traditional civil remedy. As the Court of Appeals 
pointed out, no court should compel the Government to choose be. 
tween the alternatives or disclosing state secrets to persons of doubtful 
reliability or of cancelling all of its contracts with ERCO on the 
basis that one man’s reputation has been damaged.** 

Admittedly, there are certain injustices in the present security pro- 
gram, but an adverse result in this case would overthrow a carefully 
organized security program and would open the files of America’s 
defense secrets to those of doubtful reliability and trustworthiness, 
This is not to suggest that the theory of justiciability in these cases 
should be based upon that all-encompassing concept of “public policy.” 
It is a suggestion that the grave nature of the issues involved and the 
legitimate objectives of the program should be weighed in the deter- 
mination.‘ . 

Efforts are constantly being made to improve the program.‘ If 
these suggested improvements are made, many of the program's appar- 
ent inequities will tend to disappear. Until that day of perfection is 
reached, however, the Government should not be forced to choose be- 
tween the drastic alternatives referred to, simply in the name of in- 
dividual protection when it is rather clear that the courts will not al- 
ways protect such individuals. 


oe Ss #£4%. @ 
ADDENDUM 


On June 29, 1959, the Supreme Court of the United States handed 
down its long-awaited decision in the Greene case.' By an 8-1 vote, 


“254 F.ed at 951. 

“Cf. Von Knorr v. Miles, 60 F. Supp. g62 (D.C. Mass. 1945), rev'd on other 
grounds sub nom. Von Knorr v. Griswold, 156 F.2d 287 (1st Cir. 1946). “Two interests 
are in competition and must be considered: the government's concern to prevent 
both sabotage and disclosure to the enemy of sccret processes, statistics and infor- 
mation; and the private individual's concern to yo where he pleases and engage in 
such work as is offered him.” 60 F. Supp. at q7o. 

“See, e.g., U. S. Dep't of Air Force, Industrial Personnel Security Review Pro- 
gram, First Annual Report 11-12 (1956): Association of the Bar of the City of 
New York, Report of the Special Committee on The Federal Lovalts Security: Pro 
gtam 137-88 (1956); Report of the U.S. Commission on Government Security 266-319 
(1957). 


‘Greene v. McElroy, 360 U.S. 474 (1959). 
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the Court held that “in absence of explicit authorization from 
either the President or Congress the respondents [Secretary of De- 
fense, etc.] were not empowered to deprive petitioner [Greene] of his 
job ina proceeding in which he was not afforded the safeguards of 
confrontation and cross-examination.”? 

Thus, the Court based the decision on the issue of the executive or 
legislative authority for the Industrial Personnel Security Program and 
found such authority to be lacking. Although this comment did not 
cover that phase of the Greene case, the opinion was significant in 
certain other respects which are pertinent to the comment. While the 
Court purported to refrain from touching upon other issues in the 
case,! their views on these issues were made quite plain, and the 
language of the opinion in relation thereto was broad. 

In reference to the specific context of this comment, the Court 
stated that the right to hold specific private employment free from 
unreasonable governmental interference did come within the liberty 
and property concepts of the fifth amendment,’ and, moreover, that 
Greene did suffer substantial injuries sufficient to give him standing 
to sue.” Mr. Justice Harlan, in his special concurring opinion, casti- 
gates Mr. Justice Clark, who dissented, for yielding “to the tempta- 
tions of colorful characterization” in suggesting that the issue in the 
case was “whether a citizen has a ‘constitutional right to’ have access 
to Government's military secrets.” ""? While it is true that the issuc 
cannot be stated so simply, Justice Clark is correct in saying that this 
issue must be answered in order to reach either the authorization of 








"Id. at 508. Chief Justice Warren wrote the majority opinion for the Court 

‘See note 5 supra. The following statement from the Court's opinion is signit 
kant. “Phe issue, as we see it. is whether the Department of Defense has been 
authorized to create an industrial security clearance program....” 360 U.S. at 
19%. But sce the view of Justice Clark in his dissent on this point: “Thus we see 
that the program has for 18 years been carried on under the express authority of 
the President, and has been regularly reported to him bv his highest: Cabinet 
ofheers. How the Court can sas, devpite these facts, that the President has not 
sufthciently authorized the program is bevond me, unless the Court means that it 
is necessary for the President to write out the Industrial Security Manual in his 
own hand.” g60 U.S. at 521. (dissenting opinion). 

‘gio US. at 193 

‘Id. at 492 (dictum). 

Id. at) ggg, m.g2 

Md at S90. cconcurting specially). Ch the language of Justice Clark: “Surels 
ene does not have a constitutional right to have access to the Governments mil 
LaEN secrets PNnd the Court! has in some unaccountable fashion praarlavert bits 
(Green's; emplovment with ERCOO inte “a constitutional right”: What for anvere 
the would be considered a privilege at best has for Greene been cnshrouded in 
Gonstitutional protection.” Pfs at saa. cdissentiung Opinion) 
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the right or the constitutional issues in the case.® In other words, it 
must be decided awhether or not Greene has a right to sue or whether 
his case presents a justiciable controversy before the other issues can be 
considered. Moreover, because of the type of relief which Greene 
sought—in effect, a mandatory injunction—the case really does present 
a problem of the right of access to secret: information.” 

Despite the apparent crucial nature of this issue, the Government 
concede it in oral argument before the Court, and, therefore, the opin- 
ion correctly speaks only in terms of dicta, Nevertheless, the Language 
of the dicta is strong and unequivocal, But itis submitted: that the 
Court erred in its statements and overlooked fundamental constitution. 
al law on this issue as pointed out in the above comment. The facts of 
the Greene case were particularly ditheult, ane it as oftentimes the 
situation that hard cases make bad Law. Tnotts zealous ctlorts to protect 
a peryon of Greene's high caliber from discrimination through some- 
what doubtlul) procedures, the Court: simply overeached itself to 
discuss issues upon which it declined to decide under the circumstances, 

“Letous hope” as Justice Clark peat it so aptly in his clissent, “that 
the winds may change. If they do not the present temporary debacle 
will turn into a rout of our internal security 1 


Rictivrp €.. Vor esos 


“Td. at 512. dissenting opinion) 

Id at 512. ny. See abso the strong Language of Justice Clark Try deeodedirnye that 
the Fifth Amendment protects Greene the Court ignores the basic consideration: in 
the case, namely, that no person, sive the President. has a constitutional right: to 
cows Co government secrets. Even though such access is necessary for one to keep 
a job in private industry, he is sal not entitled to the secrets. Et matters not it 
as a consequence he is unable to secure a specific yob or loses one he presently en 
jovs. The simple reason for this conclusion is that he has no comstitubonal right 
to the secrets. If access to its secrets is granted fy the Government wou entiuel 
permissive and mas be revoked at any time. . Phe Court seems to hold that 


acess vranted Greene was for his benefit. Tt was not. Vecess wats 


the 
srtntert tor se 
cure tor the Government the supplies or services it necded.” Td. at sig ng cdlissenting 
opinion) 


“Hd. at 524 (dissenting opinion) 
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(Reprinted with the kind permission of the Harvard Law Review) 


B. Supreme Court 1958 Term, excerpt Section VII, Part I. “The 


Right to a Hearing Under the Government Loyalty and Security 
Program.’ 


VII. GovERNMENT REGULATION 


A. Administrative Procedure 


1. The Right to a Hearing Under the Government Loyalty and 
Security Program. — The Court has consistently avoided determining 
the constitutionality of procedures utilized in the Government's loyalty 


and security programs, which do not provide for many of the safeguards 
normally associated with the concept of a fair hearing.*°* Once again 
this term, in Greene v. McElroy,*’® the Court had an opportunity to 
clarify the constitutional problems involved; once again, it declined to 
do so. 


409 See Peters v. Hobby, 349 U.S. 331 (1955); Service v. Dulles, 354 U.S. 363 
(1957); Kent v. Dulles, 357 U.S. 116 (1958); Dayton v. Dulles, 357 US. 144 


(1958). 
410 360 U.S. 474 (1959). 
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This case dealt with the Defense Department’s Industrial Security 
Program, which affects an estimated three million persons. The peti- 
tioner, a skilled aeronautical engineer, was vice-president and general 
manager of a private manufacturing corporation engaged in producing 
goods for the armed forces. The nature of his work required that he have 
access to classified governmental information for which a security clear- 
ance was necessary. The petitioner obtained the required clearances for 
several years, but in 1953 the Secretary of the Navy concluded that his 
continued access to this information was “inconsistent with the best 
interests of national security.” The Secretary’s action was based upon 
information concerning alleged past Communist associations and tend- 
encies of the petitioner. As a result, Greene was discharged from his 
position and was unable to obtain other employment in the field.*"' He 
requested reconsideration and a year later received a hearing before the 
Eastern Industrial Personnel Security Board.‘'? At the hearing, al- 
though given a generalized statement of the charges against him,*!® he 
was not permitted to examine reports made by investigatory agencies 
and was not allowed to confront and cross-examine any of the Govern- 
ment’s informants. Following the Board’s affirmance of the Secretary’s 
action, Greene brought suit in the district court, asking for a declaration 
that the revocation of his clearance was unlawful. After the Eastern 
Board’s determination was approved by the Industrial Personnel Secu- 
rity Board,*'* the district court granted the Government’s motion for 
summary judgment,*'® and the court of appeals affirmed.*'® 

The Supreme Court reversed, holding that neither the President nor 
Congress had given the Defense Department authority to establish a 
program by which persons may lose their jobs on the basis of determina- 
tions made in proceedings in which they are denied confrontation and 
cross-examination.*'? The Chief Justice, writing for the majority, rea- 








*"! He had been receiving $18,000 a year before his discharge and eventually ob- 
tained employment as an architectural draftsman at a salary of $4.700. 

“'2In 1953 the Defense Department authorized the establishment of regional 
boards to administer the Department's security program. 360 US. at 480 nn6 & 7. 

*'3 Apparently the most serious charges against Greene were a close associ- 
ation with his ex-wife, also a suspected Communist, membership in a suspect book- 
shop association, and attendance at a suspect dinner which was also attended by 
several Justices of the Supreme Court. 

“'* This agency was established in 1955 to review determinations made by the 
regional boards. 360 US. at 490 n.18 

*'S iso F. Supp. 958 (D.D.C. 1957). 

416 254 F.2d 944 (DC. Cir. 1958). 

“'7 The Court found, for example. that an executive order providing that 


“classified defense information shall not he disseminated outside the executive 


branch except under conditions and through channels authorized by the head of 
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soned that when administrative programs and procedures present a strong 
possibility of infringement of constitutionally protected rights, explicit 
congressional or presidential authorization for them is necessary.‘ 
Thus, the Court will not reach the constitutional issues unless the requi- 
site specificity is present. ' 

The authorization of the Industrial Security Program seems as defi- 
nite as that found to justify administrative action in other areas.*’® The 
Court’s reluctance to deal with the difficult and controversial constitu- 
tional problems involved is understandable, but a more specific authori- 
zation could not be required without destroying much of the value in- 
herent in the administrative process. Further, the formulation by the 
President or Congress of every detail of every procedure to be utilized 
in the various security programs would be a virtually impossible task 
from the standpoint of time. In view of these considerations and the 
importance of certainty in the vital national security program,‘ it 
seems that the Court should have determined the constitutional issues. 

Much of the constitutional difficulty in this area stems from the doc- 
trine that public employment, access to military secrets, and the like are 
“privileges” which can be granted and withdrawn by the Government in 
any manner it wishes.**? Under this theory, since a person has no “right” 
to work for the Government, and similarly no “right” to examine classi- 
fied military documents, there is nothing to which the protection 
of the due-process clause can attach. Thus, in Bailey v. Richardson,?? 
the dismissal of a Government employee for security reasons without 
affording her a chance to confront or cross-examine the Government’s 
informants was upheld, with the court emphasizing that public employ- 
ment was neither liberty nor property within the meaning of the due- 
process clause. Similarly, the court of appeals in the present case based 
its holding on the assumption that Greene had no “right” to have access 
to military secrets. But this concept seems to obscure, rather than to 
control, the real question involved. Although a person may not have a 
constitutional right of access to confidential documents, he should have 
a protected right to pursue his chosen private employment and to main- 
tain his reputation and standing in the community without arbitrary 
governmental interference.**? It does not seem overly difficult to bring 
these rights within the traditional notions of “liberty” and “property.” 
A person's freedom to pursue his employment would seem to be part of 





the disseminating . . . agency,” was insufficient. See Exec. Order No. rosor, 18 Fed. 
Reg. 7049, 7053 (1953). The fact that Congress had continually appropriated funds 
to finance the security program also did not persuade the majority. 

“18 See, ¢.g., Kent v. Dulles, 357 U.S. 116, 129 (1958); Peters v. Hobby, 349 
US. 331, 347 (1955); cf. Watkins v. United States, 354 U.S. 178, 198, 205 (1957). 
But cf. Barenblatt v. United States, 360 US. 109, 116-17 (1959). 

**? See, ¢.g., Lichter v. United States, 334 U.S. 742, 774-87 (1948); Fahey v. 
Mallonee, 332 U.S. 245, 249-83 (1947). 

*29See 360 US. at 515-16 (Clark, J., dissenting). 

“2! Cf. Perkins v. Lukens Steel Co, 310 US. 113, 127 (1940). 

“22 182 F.2d 46 (DC. Cir. 1950), aff'd mem. by an equally divided court, 341 
US. 918 (1951). 


*23See generally Davis, The Requirement of a Trial-Type Hearing, 70 Harv. 
L. REv. 193, 222-43 (1956) 
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his protected “liberty”; ‘** reputation and community standing, easily 
destroyed by revocation of a security clearance, can be considered 
“property” within the meaning of the fifth amendment.**® Although 
the Court has never specifically held that either public or private em. 
ployment carries with it rights which are protected by the due-process 
clause, it has strongly implied that its safeguards are applicable.‘2¢ 
Also, in Parker v. Lester,*?" a court of appeals held that the due-process 
clause was applicable to the Government’s Port Security Program under 
which merchant seamen were required to obtain security clearances, 
finding that the freedom to pursue private employment without arbi- 
trary governmental interference was protected. The Court in the pres- 
ent case did not purport to pass on these constitutional questions, but 
the majority opinion, in dictum, indicated agreement with this ration- 
ale.*28 

But even if the applicability of the fifth amendment is recognized, the 
more difficult problem, the determination of the procedure which is suffi- 
cient to satisfy the requirements of due process within the context of 
the Government security program, still remains. Its resolution should 
lie in a case-by-case balancing of the interests of the Government and 
the employee.*-° The Government is legitimately fearful of being placed 
in the perplexing dilemma of either revealing the identity of its most 
important informants or aliowing suspected subversives to remain in 
sensitive positions. On the other hand, the employee seems to have little 
chance of obtaining a favorable administrative determination if he is 
denied an opportunity to confront his accusers. The reconciliation should 
not be inflexible; the courts should consider such variables as the extent 
of actual harm incurred by the affected emplovee, the sensitivity of his 
position in relation to the national security, the relative importance of 
the information provided by “confidential” sources to the factual de- 
termination, and the ¢status of the particular informants involved. It 
seems, for example, that the Government has a greater interest in pro- 
tecting the identity of its professional informers, such as FBI agents, 
than it has in concealing such casual informants as acquaintances and 
neighbors of the suspected employee, whose information is often subject 
to doubt with respect to both motivation and reliability. 

As Mr. Justice Clark points out in his dissent,**° the Court’s opinion 
casts doubt on the constitutionality not only of the Industrial Security 
Program but also of the closely related Employee Loyalty Program, 





424 See, e.g, Peters v. Hobby, 349 U.S. 331, 352 (1955) (concurring opinion) ; 
Dent v. West Virginia, 129 U.S. 114, 121 (1889) (dictum). 

425See The Supreme Court, 1950 Term, 65 Harv. L. Rev. 107, 157 (1951). 
But see Angilly v. United States, 199 F.2d 642, 644 (2d Cir. 1952) 

426 See Wieman v. Updegraff, 344 US. 183, 191-92 (1952); Slochower v. Board 
of Higher Educ., 350 US. 551, 555 (1956); cf. Peters v. Hobby, 349 US. 331, 
$2 (1988) (concurring opinion) 

$27 527 F.2d 708 (gth Cir. 1955). 
sho US. at 492 

*2" In Parker v. Lester, 227 F 2d 7o8 (oth Cir. 1955). the court, after finding the 
due-process clause applicable, concluded, upon such a balancing, that the clause re- 
quired the suspected seaman to be afforded the richts of confrontation and cross- 
cxamination 

#9 366 US: at sto 


42" 
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under which Government employees can be discharged for security rea- 
sons after hearings which do not afford the protections of confrontation 
and cross-examination.**' Although a person’s right to secure and re- 
tain public employment appears less clear than his right to pursue a 
chosen private profession,*** and the Government’s interest in its own 
employees is more direct, the right to be free from arbitrarily being sub- 
jected to the public stigma inevitably attaching to Government disloy- 
alty proceedings is equally present in both situations as “property” 
meriting due-process safeguards. While the Government, as an employer, 
may have the right, in the absence of restrictions imposed by statute or 
regulation, to hire and fire its employees summarily without giving any 
reasons for its action,*** this privilege cannot be extended to permit the 
arbitrary dismissal of a public employee when the Government chooses 
to give reasons which operate to impair seriously the employee's reputa- 
tion. Thus, cases involving the constitutionality of hearings relating to 
the Employee Security Program seem as appropriate for case-by-case 
balancing as the program specifically dealt with in Greene. 





*3' See Act of Aug. 26, 1950. 64 Stat. 476, 5 U.S.C. § 22-1 (1958); Exec. Order 
No. 10450, 18 Fed. Reg. 2489 (1953) 

“93 See, ¢.g., Parker v. Lester, 227 F.2d 708, 717 (oth Cir. 1955). But see Davis, 
supra note 423, at 239 N.170 

“33 See, ¢.g., Vitarelli v. Seaton, 359 U.S. 535 (1959). 
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(Reprinted with the kind permission of the Virginia Law Review) 


C. Due Process and the “Right” to a Job, by Daniel F. O’Keefe, Jr, 


In Greene v. McElroy,’ the Supreme Court for the first time expresaly 
admitted that 


the right to hold specific private employment and to follow a chosen 
profession free from unreasonable governmental interference come 


within the ‘liberty’ and ‘property’ concepts of the Fifth Amend. 
ment... .* 


The right to government employ seems to be in a similar position.? Since 
the courts generally treat employment as a privilege rather than as a right, 
an interesting problem arises. Hlow can due process of law apply where 
there is no deprivation of a right? The fifth and fourteenth amendments 
prohibit the federal and state governments from depriving any person of life, 
hberty, or property without duc process of law. In order for due process to. 
apply ina given situation, it Is necessary, first, that the “life.” “hiberty,” or 
“property” of a person be involved. and second, that a government* be 
attempting to deprive him of one of these rights. However, the government 
‘snot prevented from depriving a person of these rights if it accords him 
constitutional due process. In this Note the nature and application of a 
person's constitutional rights to his job in public and private employment 
will be examined with emphasis on the application of the due process clause, 
Phe civil hibertics and lovalty aspects involved in many cases, however, will 
be discussed only insofar as they are necessary fora clear explanation of their 
relation te the basic employment righerinvoly ed.® No attempt will be made 


bir lS. 94 1989, 

2. (4. at 492 cdictum,. Chict Justice Warren's opinion, in which Justices Black, Doug: 
is, Brennan and Stewart joined, Contamed this dictum, although the only question de- 
calcd Way whether the Detense Department had authornty to establish the parucular 
Soutity program anvelyved. In.a bret concurrence, Justice Harlan chided the majority 
by stating that ats opmuon “deals with the very issue (comsututional, it disclaims decid- 
ing. 300 US. at Suv. 

3. See. e.g., Wieman v. Updegraff, 344 U.S. 183 (1952). 

4. Seco Batley ve Richardson, Ik? F.2d 46, 97 (DLC. Cir. 19805, afd per curiam by 
cbedees drvoaded Court, 341 US. 918 (1951). 

* In addition te direct federal and state action, the duc process requirement is ap 

ere to achen of ther agencies and subdivisions. See Garner v. Board of Pub. Works, 


“1, 


tS 71% 1481s) See generally Corwin, The Constttution of she United States of 
Peavas and Ineerpretanon, S. Dae. No. 170, ald Cong. 24 Sess. 844-46, #1 
% 6 (1953) herempateer cited as Corwin, Analysis), Coawis, Tra Cossmitnos aso 


What lt Maeass Tooay, 217-23, 248-72 Chith ed. 198%) Shereiafter cited as Coawis, 


© ber an excediont discussion of the lovaley aspects see Sfinkiew soz. Vicogum, Moody, 
} . ; 


° 393 ? 
- i 


~ 


to in\ 
dismi: 


In 
son's 
a sta 
tainit 
refus 
whic 
depr 
to co 
The 
statu 
adap 

Pe 
emp 
hear 
for 
ing 
tion: 
man 
offic 
men 
proc 
poli 
an ¢ 


The 
(195 
Rev. 
45 | 
Sect 
Con 
of tl 
es 
8. 
rept 
t¢n 


Since 
right, 
vhere 
nents 
f life, 
“SS to, 
.” or 
t" he 
ment 
him 
of a 
ment 
ause, 
will 
their 
nade 


Joug- 
n de- 
icular 
jornty 
Iecid- 


m by 


IS ap 
“orks, 
es of 
, 9 I- 
; AND 
RWIN, 


adv, 


— 


| 
j 


SECURITY AND CONSTITUTIONAL RIGHTS 2029 


to investigate the voluminous procedural statutes and regulations regarding 
dismissal from a public position. 


Due Process IN THE Past 


In 1889 the Supreme Court in Dent v. West Virginia’ recognized a per- 
son's right to follow his chosen profession. Petitioner was indicted under 
a statute making it a misdemeanor to practice medicine without first ob- 
taining a certificate® from the State Board of Health. The Board had 
refused to grant a certificate to him, finding that the medical school of 
which he was a graduate was not “reputable.” The Court found no arbitrary 
deprivation of the right to follow one’s profession where its exercise failed 
to comply with conditions imposed by the state for the protection of society. 
The requirements for the application of due process were met since the 
statute was not arbitrary® and was made enforceable by regular proceedings 
adapted to the situation. 


Perhaps the most famous early state case inv olving the right to public 
employment was McAuliffe v. Mayor of New Bedford. Following a 
hearing, the mayor discharged petitioner from his job as a policeman 
for violating regulations against engaging in political canvassing and solicit- 
ing money. Judge Holmes stated that “the petitioner may have a constitu- 
tional right to talk politics, but he has no constitutional right to be a police- 
man... . [T]he city may impose any reasonable condition upon holding 
offices within its control.” 1! The court found that the condition for employ- 
ment was reasonable and, in effect, that petitioner had not been denied due 
process." It is felt that Holmes meant that a person has no right to be a 
policeman in the sense that the government, as an employer, can discharge 
an employee in much the same manner as a grocer can discharge his clerk. 





The Federal Loyalty-Security Program: A Proposed Statute, 44 Car. 1. Rev. 72 
(1956); Marshall, The Defense of Public Education From Subversion, §1 Cores. L.. 
Rev. 587 (1951); Rauh, Nonconfrontation in Security Cases: The Greene Decision, 
45 Va. L. Rev. 1175 (1959), Shapiro, Government Employment and the Loyalty- 
Security Program, 15 Law. Guup Rev. 131 (1955); Williams, Report of the Special 
Committee on the Federal Loyvalty-Security Program of the Avsociation of the Bar 
of the City of New York, 18 Onno Sr. LJ. 283 (1957). 

7. 129 U.S. 114, 121-22 (1889). 

8. The certificate was to the effect that the applicant was cither a graduate of a 
reputable medical school, that he had practiced medicine in the state continuously for 
tén years, or that he had been examined by the Board and found to be qualified. 

9. The statute applied to all physicians except those called in from another state on 
a special case. 

10. 155 Mass. 216, 29 N.F. 517 (1892). 

11. Id. at 220, 29 N.E. at 517-18. {Emphasis added.] 

12. Though che court did not specifically speak of due process, the opinion indicates 
that due process was applied. 
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Of course, the grocer can be quite arbitrary but, the city must im 
reasonable conditions for employment. Absent some constitutional protec. 
tion, it could be taken away from him by unreasonable requirements or ac. 
tions by the government.'® 


In Taylor v. Beckham, the Court considered the problem of whether y 
person has a right to state political office. A candidate for Lieutenant 
Governor of Kentucky claimed he had been denied his job without foyr. 
teenth amendment due process. The General Assembly, exercising authori 
vested in it, determined that another candidate had won the election. The 
Court dismissed the action on jurisdictional grounds, finding no property 
right in the office—a political position conferred and held solely in accord. 
ance with the terms of state law. Consequently the respondent was deprived 
of no constitutionally protected rights.’* This decision was one of a line of 
cases which established that a person has no constitutional right to any public 
job, political or ministerial." 


In 1915. Vruax v. Raich" reaftirmed the basic position established in Dent 
in the private employment area. The Court held invalid a state law 
which provided that certain employers must employ eighty per cent native 
born citizens. Justice Hughes held that unjustified interference by a 
state is unconstitutional even though the employment is at will. Although 
the case was decided on equal protection grounds, de process would have 
been equally applicable if a job is “property” since petitioner was deprived 
of private employment by an arbitrary state statute. The Court, however, 
did not expressly recognize that a job is “property.” If the employer were 
the federal government, the Court would have had no choice but to apply 
due process since the equal protection clause of the fourteenth amendment is 
only applicable to state action.'* 

It was not until 1950 that the basic public employment rights question 
was again discussed.'® The situation was practically the same in the area of 





13. However, the “equal protection clause” also protects the public employee to some 
degree from arbitrary state action. 


14. 178 U.S. $48 (1900) (6-3 decision). 

15. The Court observed that as a general rule “the nature of the relation of a public 
otttcer to the public is inconsistent with either a property or a contract right.” 1d. at 
§") [Emphasis added. | 

16. See Bailey v. Richardson, 182 F.2d 46, 9-60 (D.C. Cir. 1950), aff'd per curiam by 
equally divided Court. 341 U.S. 918 (1951). 

17. 239 US. 33 (1915). 

18. See Bolling v. Sharpe, 347 US. 497 (1954). 

19. During the interval between 1443 and 1980 two cases complicated the question of 
whether a person has a constitutional right to public employment. The first, United Scates 
V. Lovert, 328 US. 303 014460, held an act of Congress invaiid as a bill of atcainder. The 
act provided, in effeer, that certain specified employees were not to be paid in the future, 
Its purpose being to permanently bar the employees from government service. The Court 
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private employment. From time to time the Court considered the question 
of the right to follow a chosen profession but, in each instance, the prior law 
was reaffirmed.” — 

I¢ 1950, Bailey v. Richardson®* once more focused attention on the ques- 
tion of a person's hala to a federal government job. However the basic 
issue involved was ‘complicated by, confused with, and overshadowed 
by the civil liberties, loyalry, and security aspects present. Judge Prettyman 
described the principal problem in this fashion: 


It has been held repeatedly and consistently that Government employ 
is not ‘property’... . We are unable to own how it could be 
held to be ‘hberty.” Certainly it is not ‘life . In terms the due 
process clause does not apply to the holding of a Government office.* 


Plaintiff had been employed for more than seven years in the Federal 
Security Agency (Social Security). She was separated from the service 
due to a reduction in staff, but was later reinstated subject to the condition 
that removal might be ordered by the Civil Service Commission if she was 
disqualified after an investigation of her qualifications. She was dismissed 
on the grounds that she had been a member of the Communist Party and 
had associated with known Communist Party members. Plaintiff denied 
the basic allegations and asserted her lov alty to the United States. Al- 
though granted a hearing, she was not confronted with her accusers. The 
court held, iter alia, that due process did not apply since plaintiff had no 
protected rights to be invaded.** The case unequivocally demonstrated that 


did not discuss the possible application of the due process clause though the point was 
urged by counsel. The second, United Pub. Workers of America v. Mitchell, 330 US. 
7S (197), inter alia, upheld, as applied to petitioner, the constitutionality of § 9 (a) 
of the Hatch Act which forbade certain government employees in the executive branch 
from taking an active part in political management or campaigns. The basis for the 
decision was that Congress has the power to regulate, within reasonable limits, the 
political conduct of federal employees in order to promote efficiency and integrity in 
the public service. 

20. In chronological order: Douglas v. Noble, 261 US. 165 (1923); Graves v. Min- 
nesta, 272 US. 425 (1926); Fife v. Louisiana Seate Bd. 274 US. 720 (1927) (per 
curiam); Griffin v. Powers, 275 US. 495 (1927) (per curiam), Dr. Bloom Dentist 
Inc. v. Cruise, 288 US. 588 (1933) (per curiam). Cf. eg, Senn v. Tile Layers Union, 
Wl US. 468 (1937). Bus cf. Seeele v. Louisville & NRR, 323 US. 192, 208 (1944) 
(Justice Murphy's concurring opinion advocates that it should be unconstitutional for 
a union acting under congressional authority to discriminate against Negroes). 


21. 182 F.2d 4 (D.C. Gr. 1950), aff'd per curiam by equally divided Court, ¥41 
US. 918 (1951). 


22. Id. st $7. 

23. The holding of the case was that the due process cisuse of the fifth emend- 
ee ee Het Pradidinde Gaesetins Se Sep yeni ean ee 
iM respect to executive personnel. 
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where neither “life,” “liberty,” or “property” are involved, the due Procey 
clause simply does not operate. 


Evotution of A New Concept 


Shortly after affirming Bailey, the Court decided Garner v. Board of Pyp 
Works,™ where petitioners, municipal employees, were discharged becaug 
of their refusal to take an oath*® required by a city ordinance. The Coun 
held that the ordinance was not a bill of attainder or an ex post facto law, and 
rejected the contention that it violated the due process clause of the four. 
teenth amendment. The apparent rationale was that the city, as any other 


employer, has the right to inquire into matters which may prove relevant to 


an employee's fitness and suitability for the public service. The Court cop. 
sidered the due process clause without specifically finding that the employees 
had any “property” or “liberty” rights in their jobs. This case can be looked 


upon as the first step in the evolution of a new concept in the field of 


public employment. 


Less than a year ister the Court again discussed due process without an | 


admitted basis.*° The decision upheld New York's Feinberg Law which 
required the Board of Regents, after full notice and hearing, to list organiza. 
tions which it found advocated the violent or unlawful overthrow of the 
government—membership in any such organization to constitute prima facie 
evidence for disqualification to or retention of 2 position in the school 
system. The Court followed Garner observing that the freedoms of speech 


and assembly of the teachers were not abridged since the state can set | 


reasonable standards of fitness for employment in its schools. Petitioner 
contended that the law denied due process because the fact found—member. 
ship in the tainted organization—bore no relation to the fact presumed—thit 
the member is not qualified. However, the Court held that the requiremens 


of due process are met where the relation between the fact found and th | 


is clear and direct, and not conclusory. 


Thus the Court for the first time began to weigh due process require. | 
ments to public employment. It is interesting to compare Adler and Gerne 


with McAuliffe, where Judge Holmes said that “the city may impose any 
reasonable condition upon holding offices within its control.” * It took 
the Court almost sixty years to arrive at nearly the same point at which | 
Jodge Holmes started. 

M M1 US. 716 (1951). Compare Gerende v. Board of Supervisors, 341 US. % 
(1951) (per curiam). 

25. The cath, as consreed, was to the effect thet the employees had not for fin 
years prior to the sdoption of the ordinance, were not then, snd would not while is 


the city’s employ, knowingly sdvocate the violent overthrow of the government @ | 


belong to an orgenization which so advocated. 
26. Adler v. Board of Edac.. 42 US. 485 (1952). 
27. 155 Mass. 216, 220, 29 NE. $17, $18 (1092). 
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Procey Tue New Concert 
4. Public Employment 


In Wieman v. Updegraff?* the Court held unconstitutional an Oklahoma 
Of Pub starute which required all state employees, as a condition of employment, to 
because take a lovalty oath. Appellants refused to take the oath, and appellee sued, 
¢ Coun ay. a citizen and taxpayer, to enjoin the appropriate state officials from paying 
aw,and — turther compensation to those who had not subscribed to the oath. Appel- 
¢ fou. == jants were allowed to intervene and contended, inter alia, that the statute 
y other yjolated the due process clause. In holding the statute invalid the Court 
vant to; distinguished Garner and Adler in that, in these cases, the loyalty oaths were 
It com construed as requiring knowledge of the organization's nature, whereas, in 
Ployess haan, the Oklahoma statute could not be interpreted so as to include 
looked = s-ienter. After concluding that the oath offended due process, Justice Clark 


field of | declared: 


hout an We necd not pause to consider whether an abstract right to public 
' which employment exists. It is sufficient to say that constitutional protec- 
rganiza- tion does extend to the public servant whose exclusion pursuant to 
of the a statute is patently arbitrary or discriminatory. 

na facie 

school Even though the Court declined to specifically consider the night, by 
"speech implication, some nights to public employment must exist in order for 
can set) due process to apply. Since the case involved specific employment the 
titioner right would seem to be a “property” right®® The Court however, was 
rember. satistied in saving that due process does extend to the public servant when 
ed—that he is arbitrarily excluded from emplovment by a statute. Thus the Court 
rements significantly departed from ats carher opinion in Bailey. The due process 
and the . clause Was applied to specitic public employment, thereby developing a new 

| concept in consututional law. Yet, to date, the Court has not specifically 

require- | = recognized a right to public employment.*! 

Garner | 
oseany| 3B. Private Employment 

It took It was not until 1969 that the Court in Greene v. Mcklroy* expressly 
t which | 


28. 344 US, 183 5 182 
nathan 29. 1d. at ded dictum 
US. % 30. Sce Greene v. Mcb dros, i060 US. 474, 4492 (1989), 

$1. The resulting contusion » manifest. See Seeinberg v. United States, 163 F. Supp. 590 
for fin Cr Cll ivss . Compare Hicks v. City ot Los Angeles, 240 Fld 496 (9th Cir, 1987), 


while in wh Coleman v. Brucker, 164 Fo Supp. 126 ODD. 1967), reed on other grounds, 257 

meme Fd el DC. Cir. 1988). The district court in the latter case followed Bailey and 
| held prewedural due process inapplicable to the removal of employees from the govern- 
i Ment service. 


SZ. a US. 474 1989), 
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| 


recognized that the right to hold specific private employment and to folly, 
a chosen profession free from unreasonable governmental corte 
within the “liberty” and “property” concepts of the fifth amendmen 
Petitioner, an aeronautical engincer employed by a private manufactur, 
of electronic products for the armed services, was discharged . because j, 
security clearance revocation made him useless in his position.** Because y 
this, he was unable to sccure other employment as an aeronautical engineer 
Petitioner contended that the action of the Department of Defense ; 
barring him from access to classificd information on the basis of confide 
tial statements to investigators was not authorized by either Congress , 
the President, and that such action had deprived him of liberty and pry 
erty without due process. The alleged property was petitioner's employ 
ment; the alleged liberty, petitioner's freedom to practice his chosen pro 
fession. The Court held for petitioner, basing their decision on his “author 
zation” contention. The Court, admitting that due process was applicabkd 
refused, however, to test the government action in that regard. Cree) 
establishes that a person has a right not to have his private employment arhi 
trarily interfered with by the government. 


Due Process APPLIED 


It has been made clear by the Woremrm and Greene cases that dy 
process does apply to government action concerning employment, both 
public and private. The question remaining is: what is the meaning of “dy 
process” as applied to the employment cases? 

The due process clause performs two chief functions: (1) to limit th 
substantive content of legislation, and (2) to consecrate certain procedure 
which the government must observe in dealing with individuals.® Th 
essence of substantive duc process appears to be that legislation canny 
be discriminatory on its face or as construcd.** Procedural due process, at| 
the other hand, has been characterized as “that kind of procedure ... whic! 
is suitable and proper to the nature of the case. and sanctioned by the estab] 
lished customs and usages of the courts.” ** Traditionally, the Court ha 
concerned itself with such factors as notice, a fair hearing, jdicial review 





‘ 


38. Jd. at 492 (dictum). Some courts had previously treated the right to follor 
one’s chosen profession as “property.” See, eg. Prouty v. Heron, 127 Colo, 168, % 
Pod 7s bas 

34. Petitioner's emplever had agreed with the government not to allow uncleartd 
personnel in vital areas, or to have access to clayiticd matter. Mr. Greene's position’ 


vice-president and general manager required security clearance. 
35. See Corwin, Analysis, 845-46, 973-74, Comwis, Meranine, 217-19. | 
$6. \Wieman v. Upalegratf, 344 US. Ike C1982). sce Corwin, Analysis, #53. j 
37. Fx parte Wall, 107 US. 265, 289 (1882) (dictum). 
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and the right to counsel in determining whether a person has received pro- 
cedural due process.** 


A. Public Employment 


It is settled that courts will not examine the merits of employee discharges 
in the executive branch of the federal and state governments.” It is 
only when the statute or the procedure afforded to the employee is ques- 
tionable that due process enters. Wicman provides a test for due process 
applic ation to pub hic employment, in that the government may not act 
arbitrarily.*° The government, therefore, can set up reasonable standards of 
employment to protect the inteyrity and efficiency of the public service.*! 
Thus where the employee is required as a condition of public employ to 
swear that he is not knowingly a member of a “subversive” organization, 
this standard has been upheld as reasonable.*? Bue where the clement of 
scienter Is lacking, the standard is arbitrary ~and therefore unconstitutional. 

Shirer v. Anderson arose before the Court had developed the concept 
that due process applied to public employinent. Plaintiffs were discharged 
from their position as public school teachers for cheating on a re-certification 
examination. The court found that, even if it could be assumed that arbitrary 
and unreasonable action affecting the employment and discharge of public 
employees would furnish ground of complaint under the fourteenth amend- 
ment, the state was not arbitrary since plaintiffs had had an opportunity to 
be heard and to be represented by counsel. 


In Peters «. Hobby, petitioner was discharged from federal employment 
because of a determination by the Civil Service Commission Loyalty 
Review Board that there was reasonable doubt as to his lovaltv. He had 
previously been cleared by the board of the agency in w hich he was em- 
ploved. The Review Board, acting on its own motion, granted a hearing 


38. See seseeaiie ang Maths sis, B46-$3. 

$9. Sec, ¢.g., Eberlein v. United States, 257 U.S. &2 (1921), Vitarclli v. Seaton, 253 
F.2d 348 (D.C. Cir. 1988), rev'd on other grounds, 189 US. $35 (1959), Green v. 
Baughman, 243 F.2d 610, 613 (D.C. Cir.), cert. demicd, 155 US. 819 (1957). 

40. See text accompanying notes IN & 29 supra. 

41. Sce Wieman v. Updegraff, 344 US. 183 (1952), Adler v. Board of Educ., 342 US. 
486 (1982). Garner v. Board of Pub. Works, 341 US. 716 (1951); United Pub. Worker 
of America v. Mitchell, 340 US. 75 (1947). 

42. Adler v. Board of Fduc., supra note 41; Garner v. Board of Pub. Works, mepra 
note 41. 

43. Wieman v. Updegraff, 344 US. 183 (1952); ef. Rudder v. United Seates, 226 
Ftd $1 (D.C. Cir. 1966) (attempted termination of tenancy by federal government for 
sole reason that tenants had refused to sign a certification that they were not members 
of “subversive” organizations held a denial of due process). 

44. 88 F. Supp. 868 (F.DS.C. 1950). 

45. 349 US. 331 (1955). 
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but petitioner was never confronted by his accusers. The Court reversed the 
Board holding that the latter had acted beyond its jurisdiction in Asserting 
authority over a case which had not been appealed to it. The Court ey. 
pressly refused to consider the constitutionality of the order itself. \p 
Justice Douglas, in a concurring opinion,** discussed the constitutional issues 
stating that the right to work is “liberty” and cannot be denied withou 
a “fair trial.” Furthermore, “the use of faccless informers is wholly at war 
with that [due process] concept.” 47 


Asim 
Court | 
refused 
munist ¢ 
that the 
vjob. N 


answer, 


wyope;ra 
Slochower v. Board of Higher Education**® provided another Opportunity es V 


for the Court to inject meaning into the “arbitrary” test. New York City’s | the Dey 
charter prov ided that whenever a city employee utilized the privilege ‘Hearins 


against self-incrimination to avoid answering a question relating to his A is wis 
official conduct, his employment would terminate automatically. Profeswr marily 
Slochower invoked the privilege before a United States Senate investigating suit w: 
committee and was summarily discharged from his college position w ithout termina 
a hearing or appeal. Holding that the professor was denied due procey, dischar 
Justice Clark said: lant’s st 
ane ha 

To state that a person does not have a constitutional right to govern. “uncon 
ment employment is only to say that he must comply with reason. jappella 


able, lawful, and nondiscriminatory terms laid down by the Proper jonnee 
authorities. could s 


The Court, balancing the state's interest in the loyalty of its servants with ec: 
the traditional safeguards of individual rights, reasoned that the cumin i 
of a constitutional right to invoke the privilege against self-incrimination 
in refusing to answer questions unrelated to employment functions,” cannot 
be made the sole basis of dismissal from government employ since to do 
so would be arbitrary. Justice Reed dissented on the grounds that “cities, like ‘The S 
other employers, may reasonably conclude that a refusal to furnish appro- chose | 
priate information is enough to justify discharge.” ** the res 

All of the Justices seemed to agree that due process was applicable. The such re 
disagreement arose over how it was to be applied. The majority felt that B Pri 
the exercise of a constitutional right could not be the sole basis for dis- 
missal while the dissenters stressed the state's intcrest in the cooperation Am 


of its teachers in matters relating to their official conduct. 


—_—-— 


ead 
oe. 38 








Court u 
46. Id. at 350. beast 
47. Id. at 352. i$. : 
48. 350 U.S. $51 (1956). 4. 0 
49. Id. at $55 (dictum). %. 1 
50. State official, already knew the answers to the questions asked [dat $68. | %. 4 


51. Id. at 641 (Reed, J. diwenting. joined by Justices Barton and Minton) "3 
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d the A similar question Was pr sed in Beilan v. Board of Public Education.®2 The 
Tting }Court upheld a determination that a teacher was “incompetent” if he 
Tek | fused to answer questions relating to his supposed membership in a Com- 
Mt luni organization. Justice Burton distinguished Slochower on the ground 
ISSUES hat the questions asked there were for a purpose unrelated to petitioner’s 
thour job. No inference of petitioner's guilt was drawn from his refusal to 
t war | nswer; rather he was deemed to be incompetent because of his lack of 
cooperation in a matter relevant to his position as a public school teacher.™ 
‘unity In Vitarelli v. Seaton,* appellant was discharged from his position in 
City's the Department of the Interior following a determination by the Security 
Vileve {fearing Board that he was a “security risk.” He was not confronted with 
© his bony witnesses. The Secretary was also empowered by executive order to sum- 
fessor narily discharge cmplovees in petitioner's status without a hearing. After 
LAUINY suit was commenced in the district court, the government issued a new 
ithout itermination notice which omitted any reference to the reason for petitioner's 
‘oces, Wischarge and to the authority under which it was carricd out. On appel- 
lant’s suit for reinstatement, the appellate court held, iter alia, that appel- 
hnt had not been denied due process since he was not discharged on 
wer. “unconstitutional or flagrantly arbitrary grounds.” *> The Secretary felt 
rason- jappellant: was unreliable because he had misrepresented material facts in 
Proper konnection with past behavior. The court found that this finding alone 
could sustain the Secretary's action by stating: 


re ‘Slo lang as one of the grounds [for dismissal | announced appears ra- 
eee, | tonal and proper, courts have refused to review the evidence or to 
ere’ | examine the merits of the executive officer's finding. It is not our 
anne function to decide whether appellant was or was not untrustworthy, or 
ann a ‘security risk.” 5¢ oe 
to do , 


es, like The Supreme Court reversed** on the ground that, since the Secretary 
appro- chose to proceed against appellant on security grounds, he was bound by 

the regulations which he himself had promulgated, even though without 
. The such regulations he could have discharged appellant summarily. 


It that 


or dis- 
ee A number of the private employment Cases pose questions similar to those 


B. Private Employment 


ne 


32. 387 US. 39 11988). See also Lerner v. Casey. 387 US. 468 (1958), where the 
court upheld a dismissal on the ground that, by refusing to answer a question relevant 
ormplexment, appellant was of “doubtful trust and rehatilitv.” 

38. 14. at 49. Compare Komgsberg v. State Bar, 363 US. 282 C1967). 

M. 83 Ftd UR DC. Cur. 1968), rev'd on other grounds, 189 US. $35 (1959). 

5. 1d. at 341. 
MH. 1d. ar 342-43. 

TV. aU 6 (1980). 
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discussed in the public employment area. For example, Dressler v. Wilsoqu 
focused attention on the question of whether confrontation is a requiremen 
of procedural due process. Plaintiff was an employee of a company whic) 
was under contract with the Department of Defense. Pursuant to a “y, 
curity” agreement, the company submitted plaintiff's name for clearang 
which was denied. In holding that there was no violation of due proces 
Judge Holtzoff emphasized that “there is no constitutional requirement yj 
confrontation with witnesses in a proceeding outside of the criming 
courts.” 5 

Parker v. Lester® involved a seaman’s right to pursue his profession fre 
from governmental restraints in administering the security program. Plain.’ 
tiffs brought an action against certain Coast Guard officers who determing 
that plaintiffs were not “safe and suitable” for employment on merchan 
vessels because they were “security risks.” “There was no provision for 
adequate notice of the specific charges or for an opportunity to be hear 
at any time prior to the initial determination. The identitics of their ac-| 
cusers were not made known and the provision for appeal was found 
inadequate. The court found that the screening of seamen under the cir. 
cumstances" to ascertain their security status was permissible as a matter 
of substantive duc process. However, upon balancing the rights of the 
individual seamen to the traditional opportunity for adequate notice, hear. 
mg, and confrontation, against a scree ning system W hich denied such rights, 
the court held that procedural due process had been denied. 

In recent years a serics of cases* involving state action denying an 
individual access to the practice of medicine or to the state bar have 
arisen. In Barsky v. Board of Regents,™ appellant's license to practice 
medicine was suspended for six months because he had been convicted in 
a federal court for failing to produce certain papers subpocnaed by 1 


congressional committee. The New York State Fducation I.aw authorized | 


disciplinary action against a physician convicted of a crime in any court | 
of competent jurisdiction. Although appellant's action did not ‘aalie| 
moral turpitude and was not a crime under New York law. the Court upheld | 
the Board on the ground that a state has the right to regulate a physician’ 


58. 155 F. Supp. 373 (D.D.C. 1957). For an argument that confrontation is ewentil 
to procedural due process, sce Rauh, Nonconfrontation in Security Cases: The 
Circene Decision, 4S Via. Rew. 178 (1959). 

59. 185 F. Supp. at 376 (dictum). But see Peters v. Hobby, 349 US. 331, 382 198%) 
(concurring opinion of Douglas, J.); Parker v. Lester, 227 F.2d 708 (Mh Cir. 1988). 

60. 227 F.2d 708 (Oh Cir. 1955). 

61. The act provided for the screening of seamen énly when national security 6 
endangered by war or the immediate threat of war or insurrection. 

62. Konigsberg v. Seate Bar, 353 US. 252 (1957); Schware v. Board of Bar Examiner, | 
163 US. 242 (1967); Barsky v. Board of Regents, 347 U.S. 442 (1954). 

6S. 347 US. 442 (1984), See Annor., 98 L. Fd. 851 (1954). 
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conduct under its police power. The Court found that the procedure 
providing for investigations, hearings, and reviews, with ample opportunity 
for the accused to have his case thoroughly considered, was sufficient to 
comply with due process. 

In Schware v. Board of Bar Examiners, petitioner was refused permis- 
sion to take the state bar examination on the ground that he had not shown 
“good moral character” since several years before he had admittedly been 
arrested (though never tricd or convicted), had used certain aliases, and 
had been a member of the Communist Party. Petitioner was granted a full 
hearing with counsel, was informed of the reasons for the denial, and was 
allowed to present ev idence in his own behalf. The Court held that due 
process protection extended to applicants for the bar, and that petitioner 
had not been protected since the Board's requirements, under the circum- 
stances, had no rational connection with his fitness or capacity to practice 
law. 

On the same day as Schiware, the Court decided Konigsberg v. State Bar.“ 
Here the petitioner, having passed the state bar examination, was refused 

certification to practice law on the grounds that he had failed to prove: (1) 
that he was of good moral character, and (2) that he did not advocate the 
forcible overthrow of the government. Petitioner was granted several hear- 
ings after which the examincrs determined that the evidence raised sub- 
stantial doubts as to his character and loyalty. The Court, dissecting the 
evidence, held that petitioner had been denied due process even though no 
attack had been made on the fairness of the hearings. The Court found 
that there was no evidence in the record which justified a finding that 
Konigsberg failed to establish good moral character or failed to show that 
he did not advocate the forcible overthrow of the government. 

Mr. Justice Harlan, in a dissenting opinion,” observed that the majority 
acted as a super state court of appeals, thus going beyond its proper 
function. Nevertheless, the Court apparently will review the evidence in 
similar cases to discover if there was any rational basis for the state action. 
Presumably, if any rational evidence does exist, and other requirements of 
due process are met, the Court will not overturn a decision of the fact 
finder. 


Conclusion 


Wieman v. Updegraff created an arca of constitutional protection beyond 
the possession of an sealers property or r bnesty a Ie extended due 





on $3 US. 232 (1957). 
65. 353 US. 252 (1957). 
66. Id. at 276. 
67. See, e.g, Eberlein v. United Seates, 257 US. 82 (1921); Green v. Baughman, 243 
F.2d 610 (D.C. Cir.), cert. demied, 185 US. 819 (1957). 
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process to the public servant without specifically finding that either ; 
existed, The recent Greene decision, on the other hand, tends not to create 
additional area of constitutional protection, but to find employment With 
the “liberty” and ‘ ‘property’ conc epts for due process purposes. Perhg 
may be said that “hberty” is denied whenever governmental action, 
arbitrary. 

Since the Court is applying due process to both public and Private ¢ 
ployment, the real problem lies in its application. Recalling that why 
due process in one situation is not necessarily duc process in another, ¢ 
judiciary seems to be groping toward a definition of “public interest.” 
concept has two facets: that of protecting the national security and ti 
¢fficiency and integrity of the public service on the one hand, and the pr 
tection of individual rights on the other. The greater the LOVvernmen, 
interest, the lesser is the community's interest in protecting the individy 

Though the public cases, in applying due process, generally make q 
attempt to distinguish between a situation where a person is applying for! 
job and where he is being discharged from a position which he already hy 
the latter presents more of a protected interest than the former.” Thus whe 
a person is applying for a public job, due process would seem to be satisfd 
so long as the requirements for employ are reasonable and nondiscriminaton 
On the other hand, due process would appear to require positive procedur| 
safeguards when an individual is threatened with discharge from a job ty 
then holds. 


In applying substantive due process, where there is a rcasonable and ration 
al connection between the condition imposed and the job, this condition wi 
be deemed valid. Thus, for example, statutes requiring doctors to be gradv 
ates of a reputable medical school, or requiring teachers to swear that they 
never belonged to a Communist organization provided they had knowledy 


of its nature at the time, or requiring government employees to refrain fron} 


political activity, will all be upheld. But statutes discriminating against a cls 
of individuals, or requiring a person to swear that he never belonged to 
Communist organization even though he had no knowledge of its nature4 
the time, or making the exercise of a constitutional right, such as invokin 
the privilege against sclf-incrimination, the sole basis for dismissal, will b 
struck down. However, in any given instance a refusal to answer question 
relevant to employment may be regarded as proper grounds for dismiss. 
In the recent case of Nelson v. County of Los Angeles, the Court uphel 














68. The distinction may exist in the private employment area where the governmel 
sets the standards of employ, see Barsky v. Board of Regents, 347 US. 42, avn 
( ahs 

. 28 USL. Werx 4159 (US. Feb. 29, 1960) (5-3 decision). An equally divided 
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the dismissal without hearing’? of a temporary county employee on the 
grounds that he was “insubordinate” in refusing to answer questions, after 
he was told to do so by county officials”? of a United States congressional 
subcommittee relating to his possibly subversive activity. The dissents cor- 
rectly indicated that the “insubordination” consisted solely of petitioner's 
invocation of the fifth amendment. 

A serious problem ariscs where a statute provides for the summary dis- 
missal of permanent government employees in “sensitive” positions. It is felt 
that such a statute should be valid on the ground that the governmental in- 
terest in national security requires such a drastic condition to be imposed in 
thar particular arca."? In the absence of such a statute, the federal cases indi- 
cate that notice, hearing, and the right to counsel would alw ays be required. 
The most pressing constitution al issue here is whether an cmploy ce can be 
discharged for security reasons without being confronted by his accusers. 
The question has been present in many of the cases discussed but it 
has not vet been determined. There appear to be instances where con- 
frontation would be unnecessary in order to comply with due process. This 
conclusion scems appropriate when the nature of the job can greatly affect 
national securitv."*) But these instances should indeed be rare, for con- 
frontation has been, and should remain, a procedural safeguard for the indi- 
vidual against governmental authority. 


D. &. Ou I. 


a heanmg, ter the same tvpe of “insubordination” The Court: did) not discuss this 
emplovee’s dismissal 

70. The point ot whether of not petiuence should have been accorded a hearing 
Was net in issnc 

71. Petitioner was served with a copy of an order of the County Board of Super- 
visors which stated that it was the duty of county emplovees to answer questions of 
the federal subcommittee concerning subversion, that anv “employee who disobevs . 
this duty will be considered te have been insubordinate,” and that such insubordi- 
natien shall constitute grounds for discharge. 

72. See Cole Young, 1 US. SiH Lake The Court assumed, without deciding, 
the validitw of such a statute fer purpeses of discussion in the case 

73. Ct Rorcmatsu vs. United States, 223 US Ma 4) Cuphelding consetutionality 
ofan cxccutive order which, as applied. excluded American citizens of Japanese ancestry 
from part of the California coast in World War Il on the ground that the order was 


Accessary in view of the imminent danger of Japanese invasion: 
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| (Reprinted with the kind permission of the Virginia Law Review) 


D. Nonconfrontation in Security Cases: the Greene Decision, by Joseph L 
Rauh, Jr.* 


A. I Christmas time in 1947, the Federal Bureau of Investigation gave 
the American people a “present” wrapped in a package called “na. 
tional security” from which the nation has even now failed to recover, 
President Truman had promulgated his Federal Employees’ Loyalty 
Program earlier that year’ and had left the degree to which accused em- 
ployees were to be confronted by their accusers more or less up to the 
Loyalty Review Board, a body specially created to direct and supervise 
the loyalty program. The Loyalty Review Board was headed by Seth W, 
Richardson, a conservative Republican attorney who had previously 
served both as an Assistant Attorney General and as counsel for the 
congressional committee investigating Pearl Harbor. As a lawyer, he 
favored the simple principle that no federal employee should be found 
disloyal under the program he headed without confronting his accusers, 
But the Federal Bureau of Investigation had made it abundantly 
clear to him, Mr. Richardson revealed, that their cooperation with the 
President's loyalty program would not be forthcoming “unless the facts 
received in confidence by the investigators can be kept entirely con- 
tidential at all times and under all conditions.” ? 

Confronted by this dilemma, Mr. Richardson called his Loyalty Re- 
view Board together in December, 1947. So serious was the situation 
that some members of the Board preferred no loyalty program whatever 
to one without confrontation. However, in the end the other view 
prevailed. Mr. Richardson issued a statement that “in the great majority 
of the cases, we apprehend that disclosure of evidential sources to the 
employee and the resulting opportunity of cross-examination of such 
sources by him, will probably not be practicable.” The statement rec- 
ognized that this “does subject the employee to nonconfrontation of wit- 
nesses against him, and does deprive him of the right of cross-examination 
of such witnesses—a situation which ought to, and does, give rise to the 
most serious questions in the minds of the general public.” * Since it was 





-*Member, District of Columbia, Ohio, and U. S. Supreme Court Bars. BS, 1932, 
LL.B., 1935, Harvard University. 

1. Fxec. Order No. 9835, 12 Fed. Reg. 1935 (1947). 

2. N. Y. Times, Dec. 28, 1947, § 1, p. 28, col. 5. - 

3. Id. at col. 4. 
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this or no program, the Bureau had its way and the country got its 
Christmas package of nonconfrontation. 

So it began. The principle of nonconfrontation spread from the 
federal loyalty program to all the other loyalty-security programs in the 
nation: to the screening of millions of employees in defense plants with 
access to classified information; to those on vessels and in harbors 
covered by the Coast Guard Port Security Program; and to the many 
other programs, federal and state, involving loyalty and security 
screening. [‘stimates of the number of persons subject to these various 
security programs have varied from eight million* to as high as twenty 
million persons.” 

Nonconfrontation produced horror cases right from the start. One 
loyalty suspect was challenged to disprove the anonymous allegation 
that he held w eekly Communist meetings at his apartment. When he 
tried to summon an eccentric neighbor on suspicion that she was the 
source of the tale, he was stymied by the hearing board's lack of sub- 
poena power. Finally he prevailed on an amiable janitor, approaching 
senility, to take the witness stand. When the janitor had told his story, 
the bewildered chairman of the hearing board questioned him closely: 

“You mean to say that you did not tell the FBI back in 1943 that Mr. 
Y was holding Communist meetings in his apartment?” 

The janitor repeated his denial once, then twice. 

Slowly the fantastic truth dawned on everyone, except possibly the 
janitor. Through sheer accident the accused had put his chief accuser 
on the witness stand. The case collapsed and Mr. Y was ultimately 
cleared. Either the janitor had forgotten what he said in 1943, or his 
remarks had been misunderstood by the investigator. Or perhaps the 
obliging fellow simply told everybody what he thought they wanted to 
hear. 

In another case a federal employee was accused by an ex-landlord of 
having received regular shipments of Communist literature at his home. 
When the accuser was put on the witness stand the dialogue at the hear- 
ing went like this: 

Q: Can you tell us what the nature of this literature was? 

A: It was Communistic literature. 

Q: Why do you say that? 


4. Warren, The Lae aad the Future, Bosnsbe: Nov. “1955, p. 106, 229. 
5. Cain, Strong in Their Pride and Free, American Civil Liberties Union Pamphlet, 
June 1955, 
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A: Well, any literature that brings up the names of Karl Marx and 
Lenin is not literature that has anything to do with football games. . , , 
Naturally, when you see these names in literature you know what 
it is about. 

Q: The literature could be labeled as Communist? 


A: Possibly it could have been. It might have been anti-Com- 
mrunistic. 

Cases like these began to multiply, but they were always shrugged 
off by answers like, “well, the lawyer finally proved the man’s innocence 
by hitting upon his accuser.” What this overlooked, of course, was that 
for every case in which lawyers lucked upon the “confidential inform. 
ant,” there were a dozen or more where the informant was never located 
and the truth never came to light. Writers began to denounce the 
nonconfrontation system. Lawyers complained bitterly. Protests were 
carried as high as the President of the United States. Burt all to no avail, 
As a result, the fight shifted to the courts. 

The first case to come before the United States Supreme Court was 
that of Dorothy Bailey. Miss Bailey, a long-time Government servant, 
was working at the Federal Security Agency (social security, not to be 
confused with national security) helping employment services of the 
Various states in training their personnel—hardly secret or sensitive 
work. In 1948 she was charged under the Federal Employees’ Lovalty 
Program with being or having been a member of the Communist Party. 
She denied this emphatically on every occasion and presented to the 
various boards strong affidavits as to her loyalry. At the crucial hearing 
before the Loyalty Review Board, Chairman Richardson announced that 
the Board had information that Miss Bailey had been a member of the 
Communist Party in the District of Columbia as early as 1935 and that 
“five or six of the reports come from informants certified to us by the 
Federal Bureau of Investigation as experienced and entirely reliable.” 
Under questioning by Miss Bailey’s distinguished counsel, Paul A. 
Porter, Mr. Richardson admitted that, “I haven't the slightest knowledge 
as to who they [the informants] were or how active they have been in 
anything” and “I don’t think” they were under oath.® Yer Miss Bailey 
was discharged as disloyal and her case wound its way through the 
courts (with an eloquent plea for confrontation by Judge Edgerton 











6. Hem arings Sctaee the Lava Rec: Seed 1 10-11, 71-72 + Dee. 8, 1948) 
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dissenting in the District of Columbia Court of Appeals)? to the Supreme 
Court. Then, sad to relate, the decision against Miss Bailey in the court 
of appeals was affirmed by a four to four vote of the Supreme Court 
without opinion.* 

The next case before the Supreme Court was that of Dr. John Pun- 
nett Peters.” This time, 1955, hopes for confrontation were high. Chief 
Justice F-arl Warren had replaced Chief Justice Fred Vinson (a negative 
vote in the Bailey case). The distinguished Solicitor General, Simon 
Sobeloff, had taken the position inside the Government that there was 
no constitutional basis for denying confrontation in the circumstances 
of the Peters case, and had refused to sign the Government's brief or 
argue the case. The clouds of McCarthyism were lifting. The Con- 
gress of Industrial Organizations filed a compelling statement for the 
labor movement in support of Dr. Peters’ position. Finally, the case 
itself had very appealing facts. Dr. Peters was a Senior Professor of 
\iedicine at Yale University. He had for some years been employed bv 
the Public Health Service as a Special Consultanr, retained to advise 
directly the Surgeon Cieneral. L ke Miss Bailey, his work was nonsensi- 
tive, relating only to federal assistance grants to medical research proj- 
ects under the public health laws. The charge against him of member- 
ship in the C ‘communist Party appeared quite preposterous on its face, 
and the vehemence of Dr. Peters’ denials reinforced the point. At all 
stages of the proceedings, the only evidence adduced was favorable to 
Ir. Peters and included the oral testimony of such men as ex-President 
Charles W. Seymour of Yale, Judge Charles F. Clark of the Second 
Circuit, and C. M. Hugh Long, the former Dean of the Yale Medical 
School. The Chairman of the Loyalty Review Board panel bluntly 
stated that “the panel would consider evidence given by confidential 
informants not disclosed to” Dr. Peters and proceeded on that basis to 


10 


* 


find him disloval. 
Ar last the stage was set for a vindication of the right of confrontation 


7. Bailey v. Richardson, 182 F.2d 46, 66 (D.C. Cir. 1950), aff'd mem. by equally 
ae Court, 341 U.S. 918 (1951). 

. Bailey v. Richardson, 341 U.S. 918 (1951). Mr. Justice Clark disqualified himself, 
sisdte been Attorney General during much of the relevant period. Mr. Justices Black, 
Frankfurter, Douglas and Jackson voted for confrontation; Chief Justice Vinson and 
Mr. Justices Reed, Burton and Minton against. See Joint Anti-Fascist Refugee Committee 
v. McGrath, 341 U.S. 123 (1951), decided the same day. 

9. Peters v. Hobby, 349 U.S. 331 (1955). | 
10. Record, pp. &, 20-21, Peters v. Hobby, 349 U.S. 331 (1955). 
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and cross-examination. But this reckoned without the Supreme Court's 
reluctance to decide so vital a constitutional issue. The Court came upon 
the fact that Dr. Peters had been cleared by the lower board and eager| 
reached for the proposition that the Loyalty Review Board had been 
without power under the Executive Order to review such “an acquittal,” 
Over the vigorous protest of Peters’ attorney, ex-Judge Thurman 
Arnold, that he did not want to win on any such technical ground, the 
Court calmly sidestepped the basic constitutional issue."' 

Another nonconfrontation case promptly loomed on the horizon and 
hopes rose once again for an authoritative decision. The Ninth Circuit 
squarely held that the Port Security Program failed to mect constitu- 
tional requirements because it did not provide for confrontation of 
accusers.'? To the argument that informants might be less willing to 
talk if their anonymity were not protected, the Court vigorously re- 
sponded: “it may well be that in the long run nothing but beneficial 
results will come from a lessening of such ‘talebearing.” - 

Having lost in the court of appeals, the Government had the final 
say on whether to take the case to the Supreme Court and, consistent 
with its position in opposing review in Bailey and Peters, the Gov- 
ernment dropped the case. Instead, the Government simply amended 
the Coast Guard Regulations in 1956 to require that “every effort shall 
be made to produce material witnesses . . . in order that such witnesses 
may be. confronted and cross-examined.” "* 

It was not until this year that the question of nonconfrontation once 
again raised its head before the Supreme Court.'® This time the issue 
came before the Court in two cases arising under the Industrial Security 
Program of the Department of Defense. ’ 

The first case was that of William L. Greene,"* vice president and 
general manager of a private business known as FRCO, devoted to 
developing and manufacturing electronic products for the Navy. Greene 
had developed much of ERCO’s “secret” information and the question 


Il. Mr. Justice Black, 349 US. at 349 (concurring opinion), thought the constitu- 
tional issues should have been decided and Mr. Justice Douglas, 349 U.S, at 350 (con- 
curring opinion), went on to decide those issues against the Government. 

12. Parker v. Lester, 227 F.2d 708 (9th Cir. 1955). 

13. Id. at 720. 

14. 33 CF.R.$§ 125.43(f) (Supp. 1959). 

15. The question of nonconfrontation was before the Court in 1958 in a related field, 
passport applications, but again was avokled when the Court found no statutory au- 
thority whatever for the basic passport program, Dayton v. Dulles, 357 U.S. 144 (1958). 

16. Greene v. McFlroy, 360 US. 474 (1959). 
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was whether he could be trusted with it. Greene had been cleared 
four times between 1949 and 1952, but the matter was reopened 
1953 when the Secretary of the Navy advised RCO that he had 
reviewed Greene's case and had “concluded that his continued access to 
Navy classified security information is inconsistent with the best interests 
of national security.”’ For this reason Greene had to be excluded “from 
any part of [his] plants, factories or sites at which classified Navy 
projects are being carried out” and had to be barred from “access to all 
Navy classified security information. 

Since Greene more or less ran EF RCO, there was no possible way the 
company could continue him in employment and he was discharged. It 
was noc until more than a year later that Greene finally obtained ; 
hearing. The bulk of the charges concerned Greene's association w th 
his former wife (an alleged Communist from whom he had been di- 
vorced in 1947) and contacts he had made either through her or 
through ERCO. Most of the associations were, of course, true, but 
readily explicable as social and business relationships without sinister 
content. The hearing reached the ludicrous stage when one witness was 
asked whether he had ever heard it said that Greene’s wife “slept on a 
board in order to keep the common touch.” The Government conceded- 
ly relied upon confidential information in holding against Greene,"? and 
the case, as it came before the Supreme Court, presented the defense of 
nonconfrontation in a weak light. 

A case that arrived at the Court at about the same time presented the 
Government’s case even more weakly.’® Charles Allen Taylor was em- 
ployed from 1941 until 1956 as a tool maker at Bell Aircraft Corpora- 
tion, Buffalo, New York. On September 6, 1956, without advance 
notice or intimation of any sort to Taylor, the Defense Department 
dispatched a letter to the company suspending any and all clearances 
for access to classified information then held by Taylor and he was 
forthwith discharged by the company. Shortly thereafter, he received 
charges in essence that, in 1942 and 1943—thirteen years carlier—he 
had been a member of the Communist Party, and “may still have meni- 
bership in the Communist Party.” At the first hearing in Novembcr, 
1956, Taylor and eleven additional witnesses denied this charge, point- 
: 17. Brief for Appellees, p. 29, Greene v. McFlory, 254 F.2d 44 (D.C. Cir. 1958), 
rev'd, 360 US. 474 (1959). The facts of the case are sect forth in detail in footnotes 


to the Supreme Court's opinion. 360 US. 474, nn.1-3, §, 11-12, 14-21 (1959). 
18. Tavlor v. McElroy, 360 U.S. 709 (1959). 





2048 SECURITY AND CONSTITUTIONAL RIGHTS 


mg out that Taylor had not only been “non-Communist” during the 
earlier period but “anti-Communist.” It was recalled at the hearin 
that labor Comununists in 1942-1943, thinking of more and more produc- 
tion te save the Russian homeland. favored no-strike pledges and incen- 
tive pay to increase production. Yet at least seven of Lavlor’s witnesses 
particularly stressed his public statements during 1942 and 1943 against 
no-strike pledges and incentive pay as clear proof of his anti-Commu- 
nisin, Phe Detense Department produced no evidence in support of the 
charge of Communist afhliation and refused to inform Taylor of the 


names of his accusers, but they found the charges against him “true as 
stated.” 


When Taylor went to court, the Department reopened the case ina 
transparent effort to keep it from the Supreme Court as a companion 
case to Greene. New charges were issued against Tavlor reasserting 
that he had been a Communist in 1942 and 1943, but this time, instead 
of charging that he “may still have membership in the Communist 
Party,” the Department asserted that he had been expelled therefrom 
in 1943. At the new hearing, it developed that the confidential sources 
upon whose allegations the Government had first charged that T avlor 
nughe sall be a member of the Communist Party now asserted he had 
been expelled. One of the intormants, in words reminiscent of ‘Taylor's 
defense at the earlier hearing, even cited Is “public statements against 
incentive pay and in favor of a strike policy” as grounds for the expul- 
sion. “Phe Defense Department made the same shift as its secret in- 
formants: it now found that Taylor had been a party member but had 
been expelled.?” 

Back to the courts went Taylor, and, on December 15, 1958, the 
Supreme Court granted certiorari*! before judgment in the Court of 
Appeals and assigned the case for argument immediately preceding the 
Greene case. Two weeks later, the Defense Department, without a 
single new fact or hearing, reversed itself. completely and_ cleared 
Taylor. The Government immediately urged the Court to moot the 
case without argument. Tlowever, the Court had had a whit? of what 
Was going on, and they were determined to take a good look at Taylor's 
case. The two cases were both argued. 

Tavlor was argued first. Counsel for Taylor, the author of this 


19. Record, p. §2, Taylor v. Mecblroy, 360 US. 709 (1959). 
20. Jd. at 120-24. 


21. Tavior vo. Mcklrov, 368 U.S. 918 (1958). 
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Comment, sought to drive home the hnal degradation of nonconfronta- 
tion evidenced by this case—a situation where seeret informants had 
obviously been “coached” to change their stories when the initial case 
against Tavlor had failed to hold up. Secret informants who had pre- 
viously asserted that Taylor may sull be a member of the Party later 
claimed he had been expelled and gave as the reason therefor the very 
defense which | \\ lor had imuitally made. The facts spoke far more 
cloquently for confrontation than anything counsel could say. 

But two other points did appear to interest the Court. One was a bit 
of history about the Bailey and Peters cases where the CGrovernment 
had taken the Samie position in detense of noncontrontation if Was now 
reasserting to the Court. Mr. Phihp B. Perlman, the Solicitor General 
whe head argucd Bailey, had now reversed his position completely "and 
\lr. Simon Sobclotf, the Solicitor General who had refused to argue the 
point in Peters, had now made his positon even clearer. “Then, too, the 
Court appeared struck by the fact that the Government had been unable 
to find a single disinterested observer who had written in support of its 
position. Phe articles cited in the Government's brief and the testimony 


there referred to were all by FBL Director J. 1 dgar Lloover. Counsel 


efor Taylor could not resist pointing out to the Court that it could 


hardly allow Ameneca’s chief policemen to decide that the Bill of 
Riehts wont work. 

Solicitor General Rankin, arguing for the Government, concentrated 
on his contention that, Taylor having been finally cleared and restored 
to work, ls case was moot. And so the Court finally held* but only 
after cheiting trom the Solicitor General a number of promises of future 
protection for Taylor which made ‘Taylor's clearance probably the most 
rock-nbbed and unassailable in the history of the security programs. 

Mr. Carl W. Beructly argued the Greene case and performed the 
remarkable feat of appearing before the high Court without a note in 
his hand. Again, as the tragic facts of Greene's life unfolded before the 
Court, one wondered how the Government, which had been trying 
for twelve years to avoid a decision on confrontation, could ever have 
let the case get before the Court. Why, if Taylor was restored to his 
job to avoid Supreme Court scrutiny, was not Greene similarly treated? 


22. Mr. Perlman testified four vears after Bailey in favor of confrontation. Hearings 
. g 


on the Admunistration of the Federal Employees’ Security Program Before a Subcom- 
mittee of the Senate Conrmittce on Post Office and Civil Service. 4th ¢ ong., Ist Sess 
110 (1988). 

23. Tavior ve. Meklrov, 360 U.S. 709 (1959) 
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Indeed, Mr. Greene was probably a greater danger to our security out- 
side of F-RCO and in a position to become bitter towards his country 
than he could ever have been inside ERCO working with secrets he had 
himself developed. At any rate when Mr. Berueffy completed his able 
recitation, the Assistant Attorney General had mighty tough sledding, 
The final result was clear to all courtroom observers; what was doubrful 
was the ground of decision. 

The Greene decision* is significant not primarily because it held the 
nonconfrontation industrial security program without legal foundation, 
but because five members of the Court, led by Chief Justice Warren, 
made it abundantly clear that, in their view, there is a constitutional 
night of confrontation and cross-examination wherever a person's job, 
livelihood, and reputation are at stake. The Court majority, of course, 
did not make this view a square holding because it had found that 
neither Congress nor the President had authorized an industrial security 
program without confrontation. In the absence of such an authorization, 
the Court refused to make a final and binding determination on the 
consututional necessity. for confrontation and cross-examination in 
security cases. But, as Mr. Justice Clark pointed out in his dissent, “no 
one reading the opinion [of the majority | will doubr that the explicit 
language of its broad sweep speaks in prophecy” **—prophecy that when 
the question is squarely pzesented, these same five judges will find con- 
frontation and cross-examination a constitutional requirement for any 
governmental action affecting one’s job, livelihood, and reputation. — 

Chief Justice Warren's opinion leaves no doubt that he and the four 
Justices who concurred in his opinion (Justices Black, Douglas, Brennan 
and Stewart) deem the absence of confrontation and cross-examination 
an anathema to our democratic system and to our Bill of Rights. Time 
and again, the Chief Justice reverted to this same point. A listing of the 
Chief Justice's statements on this matter is both impressive and signifi- 
cant: 

(1) The Chief Justice refers to “the traditional procedural safe- 
guards of confrontation and cross-examination,” ** 

(2) He states that “certain principles have remained relatively im- 
ymutable in our jurisprudence” and among these he places “the require- 
ments of confrontation and cross-examination.” 77 


~ 24. Greene v. McFlrov, 360 US. 474 (1959). 
25. Id. at §24 (dissenting opinion). 
26. Id. at 493. (F'mpnasis added.) 
27. Id. at 496. (Emphasis added.) 
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(3) He quotes Professor Wigmore’s statement that “no safeguard 
for testing the value of human statements is comrparable to that furnished 
by cross-exannnation” ** and goes on to say that “little need be added to 
this incisive summary statement.” 7° 

(4) Again he refers to confrontation and cross-examination as “these 
traditional and well-recognized safeguards.” * 

(5) He speaks of the denial of confrontation and cross-examination 
as depriving the accused of “the chance to challenge effectively the 
evidence and testimony upon which an adverse security determination 
might rest.” ** 

(6) Once more he mentions “the safeguards of cross-cxamination 
and confrontation.” ** 

(7) He finds in the place of confrontation and cross-examination 
“procedures traditionally believed to be inadequate to protect affected 

rsons.”” ** 

(8) He states that application of the industrial security program 
may place “restraints on traditional freedoms without the use of long- 
required procedural protections” and refers to the procedures of the 

rogram as “actions within the area of questionable constitutionality.” ** 

(9) He refers to “the safeguards of confrontation and cross-examina- 
tion” still again and states that the absence of these procedures “is in 
conflict with our long-accepted notions of fair procedures.” * 

(10) And again, he indicates that the nonconfrontation industrial 
security program operates “in areas of doubtful constitutionality.” ** 

(11) Finally, Chief Justice Warren concluded that Greene's “work 
opportunities have been severely limited on the basis of a fact determina- 
tion rendered after a hearing which failed to comport with out tradi- 
tional ideas of fair procedure” * and then went on to hold that “in the 
absence of explicit authorization from either the President or Congress 
the respondents were not empowered to deprive petitioner of his job 


28. Id. at 497. (Emphasis added.) 
29. Ibid. 

30. Id. at 500. (Emphasis added.) 
$1. Id. at 502. (Emphasis added.) 
$2. Id. at 503. (Emphasis added.) 
$3. Id. at 504. (Fmphasis added.) 
34. Id. at 506. (Emphasis added.) 
35. Id. at 506-07. (ik: mphasis added.) 
36. Id. at 507. (Fmphasis added.) 
$7. Id. at 508. (FP mphasis added.) 
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in a proceeding in which he was not afforded the safeguards of con. 
frontation and cross-examination.” ** 

Can anyone doubt, on the basis of this review of the Court’s Opinion 
in Greene, that the five members of the Supreme Court who subscribed 
to that opinion believe that there ts a constitutional right of confronta- 
tion and cross-examination in hearings under the industrial security pro- 
gram? Can anyone doubt, on the basis of the quoted passages stressing 
the traditional significance of confrontation and cross-examination, that 
these five Justices would reach the same result in hearings under the 
Federal Employees’ Security Program? Can anyone doubt the dissent- 
ing Justice’s statement that the opinion speaks “in prophecy” of 4 
future holding that confrontation and cross-examination are the con- 
stitutional right of every American before he is denied his job, his liveli- 
hood, and his reputation? 

Actually there are not five but six judges who now appear to support 
this constitutional right in security cases. Although Mr. Justice Frank- 
furter only concurred® in the result in Greene, apparently on the 
ground that the Chief Justice’s discussion of confrontation and cross- 
examination was unnecessary,” the opinions in Jommt Anti-Fascist Refu- 
gee Connuittee v. Mc Grath* make clear that he does side with the pro- 
confrontation bloc. With six Justices supporting the constitutional right 
of confrontation and cross-examination, the question may well be asked 
whether the Administration has any legal, moral, or ethical obligation to 
seck to conform its security programs to these views or whether it is 
appropriate or desirable for the Government to continue to fight off 
a final square holding in this field as long as legal maneuvering permits. 

Three days after the Greene decision, the Senate Subcommittee on 
Constitutional Rights, headed by one of the Senate’s most brilliant at- 
torneys, Thomas C. Hennings of Missouri, held public hearings on 
possible legislation to implement the Greene case. Professor Ralph 


38. Ibid. 

39. Ibid. 

40. While the Chief Justice may have gone into the issue of confrontation and cross- 
examination in somewhat more detail than necessary, some discussion of the issue was 
essential. The Court apparently believed that there was sufficient stacutory and execu- 
tive authorization for the industrial security program and it was only because of the 
historical and traditional significance of confrontation and cross-examination that a 
differentiation could be made and a program without these safeguards found unav- 
therized. What Mr. Justice Frankfurter apparently deemed dicta would ippear to have 
been ratio decidendi. 
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Brown, as an individual and as a representative of the American Civil 
Liberties Union, called for legislation providing for full confrontation 
and cross-examination in all security cases. So did the author, as an in- 
dividual and as a representative of Americans for Democratic Action. 
Both witnesses, while recognizing that legislation might not provide the 
complete protection of security defendants for which they were asking, 
nevertheless believed that a program devised by Congress would provide 
for a greater degree of confrontation and cross-examination than would 
any new Executive Order. Furthermore, although the Court did not 
deal with this matter in Greene, there would seem to be a serious ques- 
tion whether the President has the inherent authority to provide for a 
security program without confrontation and cross-examination in the 
absence of legislation.” 

Senator Hennings sought to go on with these hearings. He invited the 
Attorney General and the Secretary of Defense to present their views 
on the subject before his subcommittee on July 28th and 29th, but his 
invitation was rebuffed. “Both in effect stated,” reported Senator 
Hennings, “that the Administration had not yet formulated a position 
on the subject.” ** He nevertheless expressed the “hope that both the 
Attorney General and the Secretary of Defense eventually will be 
able to formulate some definite views on this vitally important subject, 


and that the subcommittee then will have the benefit of hearing their 


testimony.” ** 


Apparently such views were subsequently formulated before Con- 
gress adjourned. Toward the end of the congressional session, Congress- 
man Walter offered a bill, H.R. 8121, to deal with this subject; the 
morning it was to come up in the House of Representatives, September 
lith, Congressman Walter withdrew his request that the bill be passed, 
stating “I have just been informed that the matter involved in this bill 
will be treated with administratively ... .” * But the Attorney General 
and the Secretary of Defense remained unwilling to disclose this solu- 
tion “administratively’’ to the Senate Subcommittee. And Congresss 
having adjourned without acting, it now seems not unlikely that an 
Fxecutive Order will soon be forthcoming more or less reinstating the 


nonconfrontation procedures as they were prior to Greene. 





42. Cf. Youngstown Sheet & Tube Co. v. Sawyer, 343 US. 579 (1952). 
43. Senate Constitutional Rights Subcomunittee Release, July 31, 1959. 
44. Ibid. 

45. 105 Conc. Rec. 17587 (daily ed. Sept. 11, 1959). 
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Ir is unfortunate that the Administration was unwilling to present its 
views to Congress and thus to spark a real public debate on the subject 
of confrontation and cross-examination. Practices such as the use of 
secret informers and hidden accusations flourish in secrecy; they can- 
not stand the light of detailed public scrutiny. The Greene case pre- 
sented an opportunity for a great debate on constitutional liberties, an 
opportunity now sadly lost. This is particularly unfortunate since all 
legal considerations appear to point toward the necessity of confronta- 
tion and cross-examination. 

The Supreme Court has consistenly held confrontation to be a mini- 
mum requirement of the procedural due process imposed on all vovern- 
mental action affecting substantial interests. Whatever rare and grudg- 
ing exceptions the Court may have recognized in isolated decisions in 
the past, none of the interests involved in those cases rise to the dignity 
and substanriality of the interest here under consideration. It can hardly 
be that what the Founding Fathers required in the sixth amendment 
for the most petty criminal transgression should be unavailable to one 
involved in a far more significant proceeding on the outcome of which 
depends his job, his livelihood, and his very name. 

As essential as confrontation 1s to fairness in other proceedings, it is 
doubly so in security cases. Security charges almost always relate to a 
period of time long past, and the untested remembrances of confidential 
informants cannot but do truth a disservice. Security charges deal with 
covert and suspect activities. Far from being matters of public record 
or public knowledge upon which collaterally disprobative evidence 
might readily be produced, the usual charge is that of membership or 
afhliation with some subversive or suspect organization or individual. 
This is precisely the kind of charge on which it is most difficult to 


obtain willing witnesses to the security defendant's innocence, leaving. 


only confrontation of the accuser as possible proof of innocence. 
Then, too, there is the peculiar danger of false accusations by those 
themselves caught in the security web, for, as was well said by Lord 
Abinger in 1837: “the danger is, that when a man is fixed, and knows 
that his own guilt is detected, he purchases impunity by falsely ac- 
cusing others.” ** What makes these considerations especially relevant 
is thar the secret informants are gencrally not seen by the hearing 
boards who are thus not in a position to evaluate the credibility of their 
accusations. A board can no more make a rational: Ww reighing of the 


46. Regina v. adiee. x Risk & p. 106, 108, 173 Eng. Rep. 418, 419 (N.P. 1837). 
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known record provided by the accused and his live witnesses against 
the untestable accusation of unknown informants than a mathematician 
can make a rational sum from adding apples and pears. Precisely because 
the board can have no basis for weighing the known against the un- 
known, there is a very real risk that the board will accept the unknown 
simply because it comes from a governmental source. 

The claim that the “security” of Government undercover operations 
would be imperilled by observance of due process confrontation re- 
uirements, is groundless. Secret informants and confrontation have 
been effectively utilized by the Government side by side in criminal, 
civil, and administrative proceedings throughout our history; secret 
informants and confrontation can be effectively utilized side by side in 
today’s security programs. No reason has ever been suggested why the 
Government cannot use secret informants in the security field, as it does 
in other areas, to provide leads for obtaining witnesses to testify on the 
open record before the accused and his judges. Even in criminal cases, 
where the fewest possible individuals are parties or witnesses to the 
crime, the Government has been able to produce the necessary wit- 
nesses in open court. All the more readily could its secret informants 
in the security field provide leads to the numerous persons who neces- 
sarily observed the challenged associations and activitics on which 
security charges are regularly predicated. 

Confrontation in the security field has never worked for the simple 
reason that it has never been tried. Precisely because the Government 
has been able to use its secret informants against security defendants 
without confrontation, there has been no incentive to utilize informants 
in their historic role as providers of leads for witnesses who would 
testify openly. What we have in the security programs today is a 
system based on administrative convenience rather than security neces- 
sity. 

In the dozen years since 1947, the Government has refused con- 
frontation with respect to both the so-called casual informants—friends 
of the accused, acquaintances, ex-wives, neighbors, landlords, gossips, 
village idiots—and the professional FBI undercover agents. Some stu- 
dents of the subject have suggested that confrontation and cross-exami- 
nation be accorded the accused, but limited to casual informants. This 
was the view, for example, of the Commission on Government Security, 
established by Act of C ongress in 1955,*7 whose members included such 





47. 69 Strat. 595 (1955). 
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conservative legislators as Senators Cotton and Stennis and Representa- 
tives McCulloch and Walter, the view of a William J. Donovan, 
wartime head of the Office of Strategic Services,** and the view of the 
Committee of the Association of the Bar of the City of New York. 
But many other observers have emphasized the absolute indispensability 
of confrontation to a fair hearing in security cases without distinction 
as to the nature of the informant.” The latter view appears to have the 
more substance. 

There is no reason to believe that the Government would be unable 
in Most instances to utilize its undercover FBI agents to obtain leads to 
live witnesses and thus avoid the necessity for unmasking the under- 
cover agents. Should the undercover agents be unable in a particular 
case to supply such leads, this would hardly imperil law enforcement 
any more than it has done in other areas. Thus public testimony by 
professional ¢ government undercover agents has readily been given in 
criminal cases under the Smith Act®' and in administrative proceedings 
involving the Communist Party."* Apparently such unmasking of 
undercover agents has not embarrassed the Government, for it freely 
boasts that the FBI has penetrated the inner circle of the Communist 
Party with undercover informants and that “the success of the FBI in 
this regard has been so outstanding that the Communist Party in this 
country doesn’t know which of its Communist members to trust.” ** No 
more than in the case of the casual informant would the occasional un- 
masking of an FBI undercover agent disarm this nation’s defenses. 

‘The inherently un-American denial of confrontation in security pro- 
crams covering millions of Americans has too long been accepted on 


48. Donovan & Jones, Program for a Democratic Counter Attack to Comnmist Pene- 
tration of Government Service, 58 Yate L.J. 1211, 1235 (1949). 

149. N. Y. Bar Ass’N, Report oN THE Feperat Loyarty-Security ProGraM (1956). 

50. Sce, e.g., Bippte, THe Fear of Freepom 215 (1951); Bontrecov, THe Feperar 
Lovatty-Securtty Procram 246-48 (1953); Brows, Loyvatty anp Security 394-97 (1958); 
Cuarer, 35 Years Wittt FreepomM oF SpkecH 26-27 (1952); GrLaORN, Securtry, LoyaLty 
AND ScitNnce 207-08 (1950); American JewisH Concrrss, Reporr oF 11 COMMISSION ON 
GoveRNMeNT Security 662 (1957), Address by Harry P. Cain, former Senator and 
ene oe of the Subversive Activities Control Board, before N.Y. Civil Liberties Union, 
Feb. 22, 1956; testimony of Paul Klemperer, Hearings on the Administration of the Fed- 
eral an es’ Security Program Before a Subcommittee of the Senate Conn. on Post 
Office and Civil Service, 84th Cong., Ist Sess. 373 (1955). 

51. See, e.g., Dennis v. United States, 341 U.S. 494 (1951). 

52. See Communist Party v. Subversive Activities Control Bd. 351 U.S. 115 (1956). 

53. Radio-TV Report by Attorney General Brownell on “The Fight Against 
Communism,” April 9, 1954, N.Y. Times, April 10, 1954, p. 8, col. 3 
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the ipse dixit of the national police force. It is time, one might suggest, 
to get back to Wild Bill Hickok’s “Abilene code,” so well described 
by ‘President lisenhower as providing that an accuser “must come up 
in front. Lle cannot hide behind the shadow. Ele cannot assassinate you 
or your character from behind, without suffering the penalties an out- 


raged citizenry wall impose.” ™ 





54. Remarks on receiving America’s Democratic Legacy Award, on the occasion of 
the 40th Anniversary of the Anti-Defamation League. Press Release of Nov, 23, 1953 
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(Reprinted with the kind permission of the George Washington Law Review) 


E. New Procedures for Industrial Security Hearings, by Robert w 
Wise* and Nancy Lou Provost** 


I. INTRODUCTION 


Confidential information, which cannot be disclosed without endanger. 
ing national security, has been involved in every program designed to 
test the loyalty of employees working with national secrets. Since World 
War II and the ensuing “cold war”, elaborate Government secur 
programs have been developed, designed to protect the internal security 
of the United States against sabotage and espionage from foreign powers.! 

No program so dramatically pointed up the problems involved as the 

Industrial Personnel Security Program? which was used to determine 
the eligibility of an employee of a government contractor to have access 
to classified defense information. Frequently the determination was made 
on the basis of information obtained from confidential sources, both 
undercover agents and casual informants.* The suspect employee was 
usually not made aware of the adverse evidence, nor given an oppor- 
tunity to confront his accusers.‘ 

This procedure raised an obvious conflict between’ the Government's 
interest in protecting its confidential information, and the interest of the 
individual, in terms of procedural due process of law. 

President Eisenhower recently issued an Executive order setting forth 
the procedures to be followed in any hearing on an employce’s security 
status. The purpose of this note is to examine the procedures set forth 





* Member, The George Washington Law Review; B.S., 1956, McPherson College. 

** Member, The George Washington Law Review; A.B., 1956, Pembroke College 
in Brown University. . 

1 Federal Civilian Employees Loyalty Program, 64 Stat. 476 (1950), 5 U.S.C. § 22-1 
(1958) ; Industrial Personnel Security Review Regulation, 32 C.F.R. $ 67 (Supp. 
1959) ; AEC Security Program, Atomic Energy Act, 68 Stat. 941 (1954), as amended, 
42 U.S.C. § 2163 (1958) ; Port Security Program, Magnuson Act, 64 Stat. 427 (1950), 
as amended, 50 U.S.C. $ 191 (1958), 33 C.F.R. $ 121 (Supp. 1959). 

232 C.F.R. 5 67 (Supp. 1959). The program affected some 3,000,000 employees in 
private industry. Brown, LovaLty anv Security 179-80 (1958). 

8 Report of the Commission on Government Security, S. Doc. No. 64, 85th Cong., 
Ist Sess. 237 (1957) [hereinafter cited as Commission Report]. The Commission, 
consisting of six persons from each of the two major parties; selected equally by the 
President, President of the Senate, and the Speaker of the House, was created in 1955 
pursuant to Pub. L. No. 304, 84th Cong., Ist Sess., 69 Stat. 595. Loyd Wright. was 
Chairman of the Commission. 

432 C.F.R. $ 67.4-5(e) (Supp. 1959). 

5 Exec. Order No. 10865, 25 Fed. Reg. 1583 (1960). The order was issued in 
response to the Supreme Court’s decision in Greene v. McElroy, 360 U.S. 474 (1959) 
which struck down the Industrial Security Program as not having been specifically 
authorized by Congress or the President. 
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in the Executive order to see whether they deviate from the procedures of 
the past program and to analyze court decisions to determine whether 
the procedures outlined in the order could meet a test of constitutionality. 


Il. ProGramMs For INpUsTRIAL SECURITY 
A. History and Procedure 


Although this country has had various measures designed to protect 
government secrets from unauthorized persons,* the formal industrial 
security program is a relatively recent development. In 1948 the Army- 
Navy-Air Force Personnel Security Board was organized with the func- 
tions of granting or denying security clearance to employees working 
with classified data and suspending clearance of those industrial employees 
whose continued access to classified material was considered inimical to 
the best interests of the United States.” 


Since 1948, when the program was first formalized,® the investigative 
and hearing procedures have remained substantially the same. Subsequent 
changes have been primarily concerned with establishing one efficient 
program from the three separate service systems and establishing effective 
administrative operations. 


The Armed Forces Industrial Security Regulation (AFISR),® issued 
in 1953, provided the program with a single uniform regulation for the 
protection of classified material in the hands of private industry. 


On February 2, 1955, the Secretary of Defense issued Department of 
Defense Directive 5520.6, Industrial Personnel Security Review Regula- 
tion’® which provided for a central administration of the industrial se- 
curity program in the Office of Personnel Security Review under the 


640 Stat. 533 (1918), (now found in 18 U.S.C. §$ 2151-2156 (1958)); Air Corps 
Act of 1926, ch. 721, § 10(j), 44 Stat. 780. 

™Memorandum of Agreement between the Provost Marshal General and the Air 
Provost Marshal creating the Army-Navy-Air Force Personnel Security Board, 
Mar. 17, 1948, in Commission Report at 239. 

8 Previously informal programs had been utilized. During World War If a pro- 
gram was operated under the Provost Marshal General of the Army. When investiga- 
tion revealed good cause to suspect the employee of subversive activity, the military 
authority could request his removal from the defense plant. An effort was made to 
accomplish this with the voluntary cooperation of management and labor. It was not 
required that the nature or the source of the evidence against the employee be dis- 
closed. Commission Report 237, 238. At least one case arising under this program 
reached the courts and was decided in favor of the Government. Von Knorr v. Miles, 
60 F. Supp. 962 (D. Mass. 1945), vacated sub nom., Von Knorr v. Griswold, 156 F.2d 
287 (ist Cir. 1946). 

%32 C.F.R. $$ 71-75 (1954), as amended, 32 C.F.R. § 71 (Supp. 1959). Also, in 
1953 the Army-Navy-Air Force Personnel Board was abolished and replaced by 
Regional Industrial Security Boards in New York, Chicago and San Francisco. 
32 C.F.R. § 67.2-3 (Supp. 1959). 

10 Supra note 2. This regulation further established one Industrial Personnel Se- 
curity Screening Board, three Hearing Boards, and one Review Board. 
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Office of the Secretary of Defense. Before any employee was granted 
access to Classified material, his background was investigated in some 
manner.'! It was in the course of such investigations that derogatory 
information might have been received from neighbors, acquaintances and 
undercover agents, which then became part of the employee’s conf. 
dential file.'? If, after the investigation was completed, the employee's 
clearance was denied, he could request a hearing before one of the per. 
sonnel security “boards. 

The form of the hearing did not follow strict courtroom procedures, 
or strict rules of evidence, but adhered to the style of administrative 
hearings, and any material of probative value was considered.4 The 
regulations set forth the purpose of the hearing as allowing the em- 
ployee an opportunity to be heard and permitting the board to inquire 
fully into matters relating to the case.'® In addition, it was specifically 
stated that at no time would the employee be informed of the identity 
of confidential informants, or be given an opportunity to confront or 
cross-examine them.'* The burden of proof in the hearing appeared to 
be on the employee to show that he was entitled to clearance. The em- 
ployee could present any witnesses or other material that he wished. 

Further, the Board might examine the military department's file prior 
to the hearings,'? and the Hearing Board might request the presence of 
witnesses, but did not have any subpoena power.'* In addition, although 
the employee received a transcript of the hearing, this did not include 





11 32 C.F.R. § 72.33 (1954). Just as there are three levels of classification of defense 
information, so are there three corresponding levels of clearance: Confidential, Secret, 
and Top Secret, which authorizes the individual receiving the clearance to have access 
to classified information up to the level of his clearance. Procedures vary in the grant- 
ing of the different types of clearance. The contractor can grant a Confidential 
clearance if the employee is a citizen of the United States, and there is no information 
known to the contractor which would indicate that the employee’s access to Confidential 
material is not clearly consistent with national security. For Secret and Top Secret 
clearances the contractor must request clearance from the Government through the 
military department. For a Secret clearance only a National Agency Check is required 
if the employee is a citizen of the United States. This consists of checking the em- 
ployee’s name with the Federal Bureau of Investigation, Assistant Chief of Staff, 
G-2, Department of the Army, Office of Naval Intelligence, Department of the Navy, 
Office of Special Investigation, Department of the Air Force and other appropriate 
government agencies. For a Top Secret clearance, the contracting military department, 
through its investigative agency, conducts a full hackground investigation of the em- 
ployee from Jan. 1, 1937, or from the employee's 18th birthday to the present, which- 
ever is the shorter period. 

12 Commission Report 262; CusuMan, Civic Linerties 1n THE United States 193 
(1956). 

13 32 C.F.R. § 67.4-3 (f)(2) (Supp. 1959). 

14 32 C.F.R. $$ 67.4-5(a), (d) (Supp. 1959). 

13 [bid. 

16 32 C.F.R. § 67.1-4 (Supp. 1959). 

17 32 C.F.R. § 67.4-4(b) (Supp. 1959). 

18 32 C.F.R. § 467.4-4(c) (Supp. 1959), which provides that the Board has only the 
power to request the attendance of individuals. 
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the confidential file containing the investigative reports or any information 
which might reveal the identity of confidential informants or the sources 
of confidential information.* The practical effect of these procedures 
can best be seen by showing their actual application in Greene v. McEI- 


roy. 


B. Recent Cases 


Because proceedings under the industrial security programs were not 
made public, and because the results of the hearings were not published, 
there is very little information on the practical working of the program.?? 
Few cases arising under the programs have reached the courts. Two of 
these cases were dismissed on procedural grounds. Two cases reached 
the Supreme Court,?* and one of these was dismissed as moot** when the 
employee’s clearance was restored by the Government. 

(1) Greene v. McElroy—The Factual Setting.**> Greene, an engineer, 
had worked since 1937 for Engineering and Research Corporation 
(ERCO), whose business consisted primarily of manufacture and develop- 
ment of mechanical and electronic products. Following a series of actions, 
revocation of Greene’s security clearance was made final after a 1954 hear- 
ing before the Eastern Industrial Personnel Security Board. At that 
time he held the position of Vice President in charge of Engineering at 
an annual salary of $18,000. After this revocation, Greene was discharged 
from his job since his company worked exclusively on classified govern- 





19 32 C.F.R. § 67.4-5(1) (Supp. 1959). 

20 Greene v. McElroy, supra note 5. 

21 A selection of 50 cases arising under the various security programs of the Govern- 
ment is made available in YARMOLINSKY, CASE STUDIES IN PERSONNEL Security 
(1955). 

22 Webb v. Wilson, Civil Action No. 22638 (E.D. Pa. 1957); Cohen v. Leone, 18 
F.R.D. 494 (E.D. Pa. 1955). See also Dressler vy. Wilson, 155 F. Supp. 373 (D.D.C. 
1957). 

23 Greene v. McElroy, supra note 5; Taylor v. McElroy, 360 U.S. 709 (1959). 

% Taylor v. McElroy, supra note 23. Taylor lost his job when his security clearance 
was revoked in a proceeding similar to those involved in the Greene case. After 
the Supreme Court had granted certiorari to review a judgment sustaining that action, 
his security clearance was restored, and the Solicitor General assured the Court that 
Taylor then stood in the same position as others who has been granted clearance, that 
the evidence in his file would not be used against him in the future, and that the findings 
against him had been expunged. 

52 Joint Appendix to Briefs pp. 212-485, Greene v. Wilson, reported as Greene v. 
McElroy, 254 F.2d 944 (D.C. Cir. 1958) [hereinafter cited as Joint Appendix]. 

*6 Prior to 1950 Greene was granted clearance on three different occasions. His 
clearance was first revoked in 1951, but the Industrial Employment Review Board 
reinstated his clearance after a hearing in 1952. By a Department of Defense Directive 
of May 4, 1953, the Industrial Review Board was superseded by the Industrial Person- 
nel Security Boards. During the interim the secretaries of the three military depart- 
ments were authorized to review all pending cases. Commission Report at 248. After 
review of Greene’s case, Secretary of Navy Anderson, on the basis of information 
contained in the file, revoked Greene’s clearance. Joint Appendix at 2. 








2062 SECURITY AND CONSTITUTIONAL RIGHTS 


ment contracts. Thereafter, Greene was unable to obtain employment 
as an aeronautical engineer and was subsequently employed as a draftsman 
at an annual salary of $4,700. 

The most complete Statement of Reasons was given to Greene just 
prior to the 1954 hearing and it listed thirteen charges.?* This Statement of 
Reasons included some, but not necessarily all, of the information used 
against Greene and purported to be only that information “disclosure 
of which is permitted by security considerations.” ** Presumably much 
of this information was developed during the course of a background 
investigation of Greene in accordance with security regulations then in 
cffect and may have come from neighborhood acquaintances or fellow 
workers. 

During the 1954 hearing Greene explained several of the more serious 
charges contained in the Statement of Reasons and produced several 
witnesses in support of his position.*® The Government produced no 
witnesses. The only “evidence” introduced by the Government was 
summary reports of investigative agents, included in the confidential 
file given to the Board.*° There is every indication that the Board used 
evidence other than that given to Greene in the Statement of Reasons to 
determine his fitness for security clearance.*! Moreover, the Board prob- 
ably neither knew the identity of the informants, nor questioned them at 
any time.*? 





27 The charges included the following: From 1942 to 1947 Greene was married to 
Jean Hinton Greene who allegedly was an ardent Communist during this time; that 
Greene regularly attended social functions at the Russian Embassy. Joint Appendix 
213-215. 

28 32 C.F.R. $ 67.4-3(e) (Supp. 1959). 

2® During the 1954 hearing Greene explained that he had divorced his first wife in 
1947, primarily because of their divergent political views. He testified that his con- 
tacts with the Russian Embassy were all business in nature, and this was supported 
by other witnesses who told of Greene’s company’s attempts to get Russian business 
during World War II. Joint Appendix 277-97. 

30 Greene v. McElroy, supra note 5, at 479, 480. 

31 Jd. at 487. 


82 This is clear from the following testimony of Jerome D. Fenton, Director, Indus- 
trial Personnel Security, Department of Defense, before the Subcommittee on Con- 
stitutional Rights of the Senate Judiciary. Committee, given on Nov. 23, 1955: 


Q. What other type of evidence is received by the Hearing boards besides the 
evidence of persons under oath? 
A. The reports from the various governmental investigative ager cies. 


Q. Can you tell me what kind of help is given to the hearing board in these 
reports with respect to the matter of evaluation? What is the nature of the 
evaluation that is used for this purpose? 

A. Well, each board has a person who is called a security advisor, who is an 
expert in that particular area. Each screening board has one, and those in- 
dividuals are well-trained people who know how to evaluate reports and evaluate 
information. They know how to separate the wheat from the chaff, and they 
assist these boards. 

Q. This expert, then, has to take the report and make his own determination 
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After Greene had exhausted his administrative remedies, he brought suit 
in a federal district court for a judicial declaration that the Defense Sec- 
retary’s order denying him access to classified material was invalid. The 
district court granted the Government's motion for a summary judg- 
ment,2* and the Circuit Court of Appeals affirmed.** The lower courts 
refused to inquire into the merits of Greene’s contention that he was 
deprived of his livelihood without procedural due process such as the 
right to confront his accusers and to have access to confidential reports 
used against him. 

(2) The Green Case—The Issues and Their Resolution. The Supreme 
Court decided the case on the narrow issue that specific authorization 
from either the President or Congress is needed to operate an industrial 
security program in which an employee can be deprived of his job with- 
out the procedural safeguards of confrontation and cross-examination.*® 
It is not clear whether specific authorization is needed for any industrial 
security program or only for a program denying the rights of cross- 
examination.** However, from the trend of the Supreme Court decisions, 
as well as in principle, it seems that any program for industrial security 
incorporating the procedures of the program then in effect should be 
declared unconstitutional. While the Court did not clarify the require- 
ments of procedural due process in the industrial security field, it indi- 
cated its concern over the procedures in the previous program by its 
extensive discussion, throughout the opinion, of confrontation and cross- 
examination.*? 


lil. Executive Orper 10865 


On February 20, 1960, President Eisenhower issued Executive Order 
10865%* authorizing the Secretary of Defense, among others, to limit 


in assisting the board as to the reliability of a witness that he has never seen, 
or perhaps hasn’t even had the opportunity to see the person who interviewed the 
witness ? 

A. Well, he has nothing to do with the witness; no. 

Q. What is that? 

A. He has not interviewed the witness; no. 


Hearings on S. Res. 94 Before a Subcommittee of the Senate Committee on the Judi- 
ciary, 84th Cong., 2d Sess. 623-624 (1955). 


$3150 F. Supp. 958 (D.D.C. 1957). . 

%4 254 F.2d 944 (D.C. Cir. 1958). 

35 Greene v. McElroy, supra note 5, at 493. 

86 “Whether these procedures under the circumstances comport with the Constitution 


we do not decide. Nor do we decide . . . what the limits on executive or legislative 
authority may be.” Greene v. McElroy, supra note 5, at 508. 

87 Mr. Justice Harlan recognized this in a concurring opinion: “[I]t unnecessarily 
deals with the very issue (constitutional issue) it disclaims deciding.” Greene v. 
McElroy, supra note 5, at 509. 

88 Exec. Order No. 10865, 25 Fed. Reg. 1583 (1960). 
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access to classified information to those industrial employees whose 
access is clearly consistent with the national interest. It is a direct 


to the Supremie Court’s opinion in the Greene case that congressional or | 


executive authorization would be needed for an industrial security pro- 
gram. Although the order does not delineate all procedures to be fol. 
lowed in a security program, it does set forth certain safeguards which 
must be afforded an individual in any industrial security hearing. It pro- 
vides for cross-egamination of Government witnesses by the employee, 


excepting confidential informants, witnesses who are unable to appear due : 


to death, illness, or similar cause, and informants who are excepted for 
good and sufficient reason. 


A. Purpose of the Order 


The prime purpose is to authorize an industrial security program. 
However, at the very beginning it is stated, “it is a fundamental principle 
of our Government to protect the interests of individuals against un- 
reasonable or unwarranted encroachment.” **® The foreword to the order 
recognizes the necessity for the United States to protect itself from un- 
authorized disclosures of classified information, but it is significant that 
the interests of the individual are made explicit, thus setting the tenor for 
the order, which deals exclusively with rights of the “applicant” to a fair 
hearing. 

Under the order an applicant cannot be denied access to classified 
information unless he has been afforded a hearing at which he can be 
represented by counsel,*® and during which he is permitted to cross- 
examine persons either orally or through written interrogatories.*! The 
order, however, does set forth some restrictions on the right of cross- 
examination.4? Although the previous program under Department of 
Defense Directive 5520.6 contained similar provisions for notice and 
hearing, and representation by counsel, it did not provide for cross- 
examination and confrontation of government witnesses.** A section of 
the prior program which outlined the order of the hearings did mention 
that government witnesses, if any, would appear first.** However, since 





39 Foreword to Exec. Order No. 10865, 25 Fed. Reg. 1583 (1960). Compare, Fore- 
word to Exec. Order No. 10450, 18 Fed. Reg. 2489 (1953), for the Federal Civilian 
Employee Loyalty Program, which said, in part: “{AJIl persons . . . privileged to be 
employed in . . . Government be adjudged by mutually consistent and no less than 


° 


minimum standards and procedures ... .” 
48 Section 3(5), Exec. Order No. 10865, 25 Fed. Reg. 1583 (1960). 
41 Section 3(6), Exec. Order No. 10865, 25 Fed. Reg. 1583 (1960). 
42 Section 4, Exec. Order No. 10865, 25 Fed. Reg. 1583 (1960). 
43 32 C.F.R. $ 67.1-4 (Supp. 1959). 
#4 32 C.F.R. § 67.4-5(g) (Supp. 1959). 
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this program excepted from disclosure all confidential informants,** the 
usual practice was that no government witnesses testified at the hearing.“* 
An effect of this procedure was to put the burden of proof on the em- 
ployee to show he was entitled to clearance. To accomplish this, he had 
to rebut information which was never disclosed to him. In direct de- 
from this prior procedure, the order can be read as a general 
directive that the department concerned should present witnesses and 
documents tending’to prove that clearance should be denied or revoked. 
Supporting this interpretation is the fact that the order deals exclusively 
with the rights of the employee to confrontation, and the strong statement 
in the order that the interests of the individual must be protected. Further, 
the order provides that every effort must be made by investigative agen- 
cies to bring forth witnesses, as well as stating that if a witness is an 
employee of the federal government, his department must make every 
effort to have him at the hearing. The limitations on cross-examination 
must be read with the tenor of the Executive order in mind. 


B. Cross-Examination of Regularly Established Intelligen-e Personnel 


Provision is made for protecting the identity of the “confidential in- 
formant who has been engaged in obtaining intelligence information for 
the Government”, if such “disclosure would be substantially harmful to 
the national interest.” 7 Such a determination must be made by the head 
of the department supplying the information, and must be certified by 
him to the department or person conducting the hearing. This provision 
definitely includes the “undercover” agent, and probably will include all 
governmental intelligence agents. 

A finding that disclosure would harm the national interest would be 
tantamount to a claim, in the courts, of governmental privilege hased on 
national security. It is a well-established rule that this privilege will be 
honored,*® but this does not usually relieve the Government of proving 
its case by other witnesses. Whether the Government will have to sup- 
port its position with other non-secret testimony in security hearings is 
not certain. As noted previously, the tenor of the order is that the 
Government must do so. 

It is submitted that the order would more effectively protect the in- 


# 32 C.F.R. $§ 67.1-4 (Supp. 1959). 


#6 A collection of cases in YARMOLINSKY, Case Stupigs In Personnex Security 
(1955) indicates that in most cases the Government presents no witnesses. One writer 
has stated: “Many find it hard to believe that the national security requires the 
Government never to reveal the identity of amy accuser.” (All italicized in original.) 
CusuMan, Crvit Liserties 1N Unitep States 193 (1956). ‘ 

47 Section 4(a) (1), Exec. Order No. 10865, 25 Fed. Reg. 1583 (1960). 

#8 United States v. Reynolds, 345 U.S. 1 (1953). See Sanford, Evidentiery Privi- 
leges Against the Production of Data Within the Control of the Executive Department, 
3 Vanp. L. Rev. 73 (1949). 
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terests of an individual if the term “confidential informant” were quali. 
fied by the phrase “regularly established.” This is the terminology used 
by the Commission on Government Security,“* and refers to only those 
agents who are full-time employees of the government investigative agen. 
cies. Confidential informant could include lay “stool pigeons” sometime 
used by investigators.” J. Edgar Hoover has indicated that the FBI would 
treat these lay informants as confidential informants within the Scope of 
the present provision." 

On the other hand, the necessity under this provision that a 
must be made that disclosure of a confidential informant would 
the national security might prevent abusive use of the provision to cloak 
ih secrecy neighbors or fellow workers of the employee. Further, an 
agent who has left undercover work might even be called to testify under 
the limitation of this section. 

It will be necessary to await actual operation of the new program 
to see how this provision will work, but it appears that the order, at least 
in this section, affords greater protection to the employee than the past 


program. 
C. Further Limitations on the Right of Cross-Examination 


The Executive order further provides that the applicant will not be 


allowed to cross-examine those persons who are unable to appear due to | 


death, severe illness, or similar cause. In addition, an informant will be 
excepted from cross-examination for a cause determined by the head of a 
department to be good and sufficient. However, before information from 
any of these excepted sources can be considered by the hearing officer 
or board, the head of the department or his special designee must deter- 
mine that such information appears accurate, reliable, and material, and 
that failure to consider it would be substantially harmful to the national 
security. A determination of non-disclosure under these exceptions is 
not based on the privilege of national security, in contrast to section 
4(a)(1), relating to confidential informants. 

When the person does not appear as a witness because of death, illness 





49 Commission Report 658. The Commission has recommended: “Confrontation of 
regularly established confidential informants engaged in obtaining intelligence . . . 
information for the Government should not be allowed where the head of the investiga- 
tive agency determines that the disclosure of the identity of such informants will 
prejudice the national security.” Commission Report at 66. The Commission further 
recommended that derogatory information from lay informants should not be considered 
unless the informant was subject to cross-exainination by the employee. Commission 
Report at 67. 

50 For a discussion of informants, see Bontecou, THe Feperat Emproyee Loyvatty 
ProcramM 132 (1953); Emerson AND Haser, Powiticat aNnp Civit RIGHTS IN THE 
Unitep States 611 (1958). 


51 Statement of J. Edgar Hoover to Loyalty Review Board (operating under Exec. 
Order No. 9835), 1947, in Commission Report at 657. 
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or similar cause, his identity as well as the information he supplied must 
be made known to the applicant.*? It is submitted that the applicant should 
be allowed to introduce testimony bearing on any matter which might 
affect the reliability and veracity of this information, although the order 
does not so provide. Such a provision would protect the applicant from 
an adverse security determination based on information supplied by 
malicious persons who held a grudge against him. The exceptions of 
death, illness, or similar cause would appear to be reasonable, although it 
js not clear what “similar cause” might include. Because of its conjunc- 
tion with death or severe illness it might possibly be restricted to other 
physical disabilities. mA 

The exception to cross-examination for a cause determined to be good 
and sufficient by the head of the department may well prove to be an 

clause allowing all informants to be cloaked in secrecy. Signifi- 
cantly, if an informant is not subjected to cross-examination under this 
exception the order does not provide that his identity or the information 
supplied must be made known to the applicant. This provision is so 
broadly worded that it seems impossible to enumerate all the informants 
who might be included within its terms. However, it might include the 
person who discloses information to the investigative agency only upon 
the assurance that he will not be identified or required to appear at a 
hearing. The reliability of the information from a person who is 
reluctant to meet the applicant face to face is questionable. 

The Government has argued that sources of information would be 
fewer if supplying derogatory information meant that the informant 
would have to testify openly at a hearing.** The answer to this argument 
has been that anonymity “is an open invitation to scandal mongers, crack- 
pots, and personal enemies” * to supply derogatory information. Per- 
haps the most effective refutation of the reliability of this type of infor- 
mation has been President Eisenhower’s famous Abilene Code: 


In this country, if someone dislikes you or accuses you he must come 





52 Section 4(a) (2) (A), Exec. Order No. 10865, 25 Fed. Reg. 1583 (1960). 
58 Section 4(a) (2) (B), Exec. Order No. 10865, 25 Fed. Reg. 1583 (1960). 


4 The investigative agencies wish to honor the condition of confidence imposed by 
the informant : 


The third type of informant is the nextdoor neighbor or fellow employee .. . . 
(I}f that person says he wants to be kept confidential we must not use his name. 
.. » Now the only other [sic] alternative . . . we wili instruct our agents before 
they go into interview that they advise the person that anything he says he must 
be prepared to testify to. I frankly don’t believe we will get any information in 
that way... . J. Edgar Hoover, appearing before the Loyalty Review Board, 
supra note 51. 


5S Brief for Respondents, p. 106, Peters v. Hobby, 349 U.S. 331 (1955). 


*® Statement of American Jewish Congress to Commission on Government Security 
(1957), reprinted in part in Commission Report at 662. 
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up in front. He cannot hide behind the shadow. He cannot assagj. 
nate you or your character from behind, without suffering the 
penalties an outraged citizenry will impose.*? 
At a later time, President Eisenhower, in a press conference, indicated that 
the identity of undercover agents should not be disclosed.** 

The application of this clause would probably be restricted by the 
courts to exceptional situations, not covered by other provisions of the 
order. In JointyAnti-Fascist Refugee Committee v. McGrath, the Sy. 
preme Court held that the intent of an Executive order authorizing the 
Attorney General to establish a listing of subversive organizations indi- 
cated that a hearing was necessary before an organization’s name could be 
placed on the list, even though, the order did not specifically provide for 
a hearing. In two cases under the Federal Civilian Employee Loyalty 
Program,” the Supreme Court has strictly construed the Executive order 
involved. In Peters v. Hobby,® the Executive order was read as limiting 
the review of an appeal board to determinations which denied clearance, 
One effect of the Court’s decision in Cole v. Young*® was to restrict 
application of the federal loyalty program to sensitive positions in Govern- 
ment. 

The intent of the present Executive order seems quite clear. The order 
states that the interest of individuals must be protected against unreasonable 
encroachment by the Government. Further, the order provides that so 
far as national security permits the investigative agency must Cooperate 
in identifying and making available for cross-examination all informants.” 
In addition, if the informant is an employee of the Government, his de- 
partment must cooperate in making him available as a witness.“ The 
order clearly grants the applicant a reasonable right of cross-examination 
which would not be accomplished if the department heads included within 
the good and sufficient provision al] other informants not specifically 
provided for. The purpose of this order is more readily apparent when 
it is contrasted with prior industrial security programs which denied any 
right of cross-examination. If the President intended to continue that 
program he would not have been so forceful in instructing department 
heads to make informants available for cross-examination. 

Award at the 40th Anniversary Dinner of the Anti-Defamation League, Nov. 23, 1953, 
quoted in Mr. Justice Frankfurter’s dissenting opinion in Jay v. Boyd, 351 U.S. M5, 
373 (1955). 

58N. Y. Times, Mar. 17, 1955, p. 18, col. 5. 

5? 341 U.S. 123 (1951). 

0 Cole v. Young, 351 U.S. 536 (1956) ; Peters v. Hobby, 349 U.S. 331 (1955). 

61 Supra note 60. 

62 Supra note 60. 

63 Section 6, Exec. Order No. 10865, 25 Fed. Reg. 1583 (1960). 

64 Ibid. 
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In examining the order’s provisions for cross-examination it must be 
remembered that the hearing boards do not have power to subpoena 
witnesses, but can only request them to appear at the hearing. This may 
diminish the effectiveness of the order’s provisions for confrontation. 
However, it would be necessary for Congress to grant subpoena power 
to the hearing boards. For example, the Atomic Energy Commission has 
been authorized by statute to issue subpoenas in connection with its 
security investigations. Following the Supreme Court decision in Greene 
v. McElroy,® several bills were introduced in Congress to provide for an 
industrial security program.*? One of these bills* provided that the hear- 
ing officer might issue subpoenas to compel the attendance of witnesses or 

roduction of other evidence. It is submitted that congressional action to 
provide subpoena power should be taken to secure the individual an effec- 
tive right of cross-examination. 


D. Parallels to the Revised Port Security Program 


Prior to the decision in Parker v. Lester,® Coast Guard regulations 
provided that the Commandant of the Coast Guard could deny access to 
any port, by not issuing a credential card, to any person whose character 
and habits of life were inimical to the interests of the United States." If 
a seaman or waterfront worker is denied entry to a port area, he is unable 
to follow his chosen trade,” and is effectively denied any rights to private 
employment. Under the initial Port Security Program, the seaman was 
granted a hearing, but he was not informed of adverse evidence, nor 
confronted with any witnesses.”? As these provisions were similar to the 
previous industrial security program, so were other features of the Port 
Security system.”* However, the authority of the Commandant of the 


#568 Stat. 921 (1954), 42 U.S.C. 2201 (c) (1958). 

$6 360 U.S. 474 (1959). 

67S. 2314, 86th Cong., Ist Sess. (1959); S. 2392, 86th Cong., Ist Sess. (1959); 
S. 2416, 86th Cong., Ist Sess. (1959) ; H.R. 6866, 86th Cong., Ist Sess. (1959); H.R. 
8121, 86th Cong., Ist Sess. (1959). 

68S. 2314, 86th Cong., Ist Sess. (1959). 

69 227 F.2d 708 (9th Cir. 1955). 

7015 Fed. Reg. 9327 (1950). 

71 See discussion on this point in Brown and Fassett, Security Tests for Maritime 
Workers: Due Process under the Port Security Program, 62 Yare L.J. 1163, 1164, 
1174-75 (1953). 

Under the Industrial Security Program an employee is denied access to classified 
data. It is possible that he could continue working for his employer in a job that did 
not involve classified data. In a great many situations, however, the entire plant, such 
as an electronics firm, will be working with classified data. Also, because of the nature 
of their field, nuclear physicists, or aeronautical engineers, often can not follow their 
calling without security clearance. 

1215 Fed. Reg. 9327, 9329, $$ 121.23(c), 121.29(c) (1950). See, Brown and Fassett, 
supra note 71, at 1178. 

8 For a complete review of the standards, screening, and review procedures of the 
Port Security Program, see Brown and Fassett, supra note 71, at 1174-1182. 











2070 SECURITY AND CONSTITUTIONAL RIGHTS 


Coast Guard to deny access to suspect individuals was derived not 
from departmental regulations, but also from statute,” implemented 
an Executive order,"® in contrast to the prior industrial security program, | 

The 9th Circuit Court of Appeals decision in Parker v. Lester™* declares 
the Port Security Program then in operation unconstitutional. The basi 
for the decision was that the security determinations must afford the se. 
man procedural due process, as he had a right to private employment. Th 
court held that not informing the seaman of adverse evidence and th 
_ identity of informants was denial of due process.” 

Subsequent to this decision, the Port Security regulations were 
to afford greater protection to seamen. Among the new provisions were 
the following: (1) initial notice denying clearance shall include pertinent 
information as to names, dates and places in such detail as to permit rea- 
sonable answer; (2) applicant may cross-examine any witnesses offered 
in support of such denial, (3) every effort should be made to produce 
material witnesses to testify in support of the reasons set forth in the 
Notice of the Commandant, in order that such witnesses may be con. 
fronted and cross-examined by the applicant or holder.”* 

Although the Port Security Program contemplates that some informs. 
tion will not be disclosed to the applicant, the regulations do not provide 
any standards for determining what information is confidential and what 
information can be disclosed. The Executive order for a new industrial 
security program details the standards to be used in deciding what infor. 
mation or witnesses must remain confidential. Further, the order provides 
that final denial of clearance shall include a statement of reasons, and the 
decision of each hearing officer, as to each allegation, while the revised 
Port Security regulations are silent on this point.” 

Few facts are presently available on the operation of the new Por 
Security regulations. At least one case under the new system has reached 


7464 Stat. 427 (1950), 50 U.S.C. $ 191 (1958). 
™ Exec. Order No, 10173, 15 Fed. Reg. 7005 (1950). 
76 227 F.2d 708 (9th Cir. 1955). 


77 The Solicitor General’s decision not to appeal the Parker case may indicate that 
the Government thought the seamen should have an opportunity to meet adverse 
evidence. Davis, Requirement of a Trial-Type Hearing, 70 Harv. L. Rev. 193, 239 
(1956). However, after the decision in Parker, the Government did not want to give 
clearance to the seamen plaintiffs, but desired to keep their status in abeyance until 
the seamen could be screened under new regulations. The decree finally entered by the 
court contained the following proviso to be put on the questioned seamen’s validated 
documents: “issued pursuant to decree of United States Court for the Northern 
District of California, July 12, 1956, and to be given the same effect as all similar 
documents issued without such order.” Lester v. Parker, 235 F.2d 787, 789 n.1 (%h 
Cir. 1956). 

78 33 C.F.R. $$ 121.11(a), 121.15(c), 121.19(f) (Supp. 1959). 

79 33 C.F.R. $ 121.19(m) (Supp. 1959). 


80 Total figures for the applications for validated documents processed by the U.S. 
Coast Guard are as follows: 


—_ wT = wes 


ered 


> Con. | 


US. 


SECURITY AND CONSTITUTIONAL RIGHTS 2071 


the courts, but it involved the relevancy to a denial of a credential card of 
a seaman’s refusal to answer questions on the application for a card.*! The 
development of the Port Security problems does show that apparently a 
security check can be operated even if the Government must reveal some 
sources of information. Experience with the revised Port Security regula- 
tions affording limited confrontation undoubtedly encouraged the Execu- 
tive to design a new industrial security program allowing even greater 
protection to the individual. 


IV. THe ReQuirREMENT OF ProcepuRAL Due 
Process tn Security HEARINGS 


The main issue in loyalty-security hearings has been the use of confi- 
dential informants. Whether procedural due process requires that an 
employee be apprised of all adverse evidence has not been decided. While 
use by the Government of confidential reports and informants in criminal 
trials is not permitted,*? a claim of executive privilege is allowed in civil 
actions between third parties,** or where the Government is the de- 
fendant.* Admittedly, the criminal rationale that it is unfair to begin 
rosecution of a defendant, and then withhold relevant intormation, is 
not applicable to civil cases. However, some courts have extended the 
criminal rule to administrative hearings.** 





1950— 99,181 (four months) 1956— 24,276 

1951—169,458 1957— 29,565 

1952— 69,673 1958— 17,777 

1953— 43,263 1959— 19,968 

1954— 23,308 1900— 7,975 as of April 30, 
1955— 22,299 1960 


It can be observed that the initial program was handicapped by an exceedingly large 
number of applicants, all the then waterfront workers and seamen. From that time, it 
seems that only new workers have been applying for validated documents. Figures 
from the Office of the Commandant, U.S. Coast Guard, Washington, D. C. 

81 Graham v. Richmond, 272 F.2d 517 (D.C. Cir. 1959). 


82 In Roviaro v. United States, 353 U.S. 53 (1957), the Court held that a defendant 
was entitled to know the name of the informant used by federal narcotics agents, when 
such information was necessary to prepare his defense. Jencks v. United States, 353 
U.S. 657 (1957) permitted a defendant to first examine confidential FBI reports ior 
purposes of cross-examination of FBI agents. A statute passed by Congress following 
this decision provides that the presiding judge shall first examine the reports for 
relevancy. 18 U.S.C. § 3500 (1958). See also United States v. Beekman, 155 F.2d 
580 (2d Cir. 1946) ; United States v. Andolschek, 142 F.2d 503 (2d. Cir. 1944). 

83 Boske vy. Comingore, 177 U.S. 459 (1900). See Sanford, Evidentiary Privileges 
Against the Production of Data Within the Control of Executive Departments, 3 
Vanp. L. Rev. 73 (1949). 

4 United States v. Reynolds, 345 U.S. 1 (1953); Totten v. United States, 92 U.S. 
105 (1875) ; Bank Line Ltd. v. United States, 163 F.2d 133 (2d Cir. 1947); Cresmer 
v. United States, 9 F.R.D, 203 (E.D.N.Y. 1949). See also 25 Ops. Atty Gen. 326 
(1905) ; Sanford, supra note 83. 

85 In Communist Party v. Subversive Activities Control Board, 254 F.2d 314 (D.C. 
Cir. 1958), it was stated at 328: 

The opinion of the Supreme Court in the Jencks case, as we read it, is based 
upon the elementary pro;-ition that the interest of the United States is that 


46949 O—61—-pt. 4——11 
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One measure for determining whether procedurdl due process is neces, 
sary in administrative hearings has been the right-privilege distinction, 
Supposedly, if the subject matter of the hearing involved a constitutionally 
protected right of the individual, procedural due process was necessary. 
The converse would be applicable if the subject matter is only a privi. 
lege.*® 

It is a settled question that the right to private employment is cop. 
stitutionally protected. In 1915 the Supreme Court in Truax v. Raich* 
said: 


It requires no argument to show that the right to work for a livin 
in the common occupations of the community is of the very essence 
of the personal freedom and opportunity that it was the purpose of 
the Amendment to secure.** 


In certain respects this statement was dictum. However, the Court cited 
this case in Greene v. MlcElroy® as holding there was a right to private 
employment. 

A more affirmative decision on this point is Parker v. Lester.” As noted 
previously, seamen who were denied identification cards for entrance to 
a port area under the Port Security Program were, in fact, denied the 
right to follow their chosen trade. The court had no difficulty in finding 
that the liberty of a seaman to follow his chosen employment was a right 
clearly entitled to constitutional protection.*! 

Using the right-privilege theory, it would then follow that procedural 
due process is essential in industrial security hearings. The Executive 
order provides all essential elements of due process, except for allowing 
limited use of confidential reports.®? However, in cases involving national 





justice be done. The same elementary proposition applies here and leads to the 
same result. 
See United States v. Jacobson, 154 F. Supp. 103, 106 (\V. D. Wash. 1957). 
86 Davis, supra note 77, at 222-62. 


87 239 U.S. 33 (1915). On the other hand, it has been held that Government em- 
ployment is a privilege. McAuliffe v. Mayor, City of New Bedford, 155 Mass. 216, 2 
co (1892). See The “Right” to a Government Job, 6 Rutcers L. Rev. 451 
(1952). 

88 Truax v. Raich, swpra note 87, at 41. 

89 Supra note 66, at 492. 

99 Supra note 69. 


91 Jn another recent case involving a federal loyalty security program, it has been 
determined that the federal government can deny entrance to federal property, in this 
instance a naval installation, without a hearing. However, this problem is more closely 
analogous to the problems of the Federal Civilian Employee Loyalty Program than to 
situations where the Government is interfering with the relationship of private employer 
and his employee. Cafeteria Workers v. McElroy, No. 14689, D.C. Cir., April 14, 190, 
reversing on rehearing No. 14689, D.C. Cir., Aug. 21, 1959. On the earlier decision, 
see 28 Geo. Wash. L. Rev. 653 (1960). 


82 Essentials of a hearing are: (1) An opportunity must be given to explain or re- 
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security interests, it appears that the right-privilege dichotomy has not 
been the measure, but that the Court has measured the harm caused the 
individual by the lovalty determinations.** Reluctant to sweep aside 
security systems, the Court's procedure has been to administer de facto 
due process. 

In Bailey v. Richardson,™ it was held that since government employ- 
ment was a privilege, Miss Bailey was not entitled to know the confidential 
information or sources used in deciding her security status. Yet in two 
later cases under the Federal Civilian Employee Loyalty Program,** the 
Court neither discussed whether public employment was a right or 
privilege, nor discussed the problems of procedural due process in 
security hearings. However, in both cases petitioners were granted the 
relief requested by a close reading of the applicable statutes, executive 
orders, and regulations. While the security program was left intact, it 
was limited by Cole v. Young®* to sensitive positions. In Peters v. 
Hobby,*" the appeal procedure was limited to review of adverse decisions 
on the request of the employee. 

Confidential reports on a person’s subversive activities or character 
traits are used not only in loyalty-security determinations, but also in 
other administrative actions. The more significant of these other actions 
are immigration proceedings and passport denial hearings. While com- 





but any adverse evidence; (2) adverse evidence must be made known to the party in 
interest ; (3) cross-examination of adverse witnesses must be afforded; and (4) findings 
must be based on evidence submitted at the hearing. Reilly v. Pinkus, 338 U.S. 209 
(1949) ; Morgan v. United States, 304 U.S. 1 (1938); Ohio Bell Tel. Co. y. Public 
Utilities Commission, 301 U.S. 292 (1937); Southern Ry. v. Virginia, 290 U.S. 190 


(1933). , 
Executive Order 10865 allows the applicant to present all relevant information. 
Since the order provides for cross-examination, with certain exceptions, not only 


would the third principle listed above be complied with, but also the applicant: would 
be apprised of evidence adverse to him, and the findings of the hearing officer or boarid 
would probably be based on the evidence submitted at the hearing. Inasmuch as the 
order excepts some information from disclosure and cross-examination, in some cases 
the last three principles would not be fulfilled. 

93 For a discussion of the dissolution of the right-privilege dichotomy, see Brown 
& Fassett, supra note 71, at 1192; Davis, supra note 77, at 222-33. 

The Court termed the injury caused by loyalty hearings a “badge of infamy” in 
Wieman v. Updegraff, 344 U.S. 183 (1952), referred to in Peters v. Hobby, swpra note 
(0. In Joint Anti-Fascist Refugee Committee v. McGrath, supra note 59, at 141, the 
Court noted a “right of a bona fide charitable organization to carry on its work, free 
from defamatory statements.” In Greene v. McElroy, supra note 66, at 493 n. 22, the 
Court recognized the “substantial injuries” caused Greene by the Government's action. 
See also 100 U. Pa. L. Rev. 274 (1951). 

182 F.2d 46 (D.C. Cir. 1950), aff'd by an equally divided court, 341 U.S. 918 
(1951). 

5 Cole v. Young, supra note 60; Peters v. Hobby, supra note 60. For other cases 
treated similarly, see Service v. Dulles, 354 U.S. 363 (1957); Kutcher v. Higley, 235 
F.2d 505 (D.C. Cir. 1956); Burrell v. Martin, 232 F.2d 33 (D.C. Cir. 1955) ; Kutcher 
v. Gray, 199 F.2d 783 (D.C. Cir. 1952) ; Deak v. Pace, 185 F.2d 997 (D.C. Cir. 1950). 

% Supra note 60. 

97 Supra note 60. 
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parison of these latter proceedings to industrial security matters may be 
unwarranted,®* the problems in all these situations are related to the 
right-privilege dichotomy, and procedural due process in administrative 
hearings. Similarly it seems that the Court has used the same method jn 
determining all these matters. The problems have been approached not 
from the viewpoint of rigid rules, but through a process of weighing 
the harm caused the individual against the danger to national security.” 
However, in most of these matters the Court has left intact the securj 
procedures whieh protected confidential informants, but nevertheless 
granted relief to the individual petitioners.’ 


The withholding of confidential FBI reports, which were used 4s 
“evidence,” has been sanctioned in one administrative action. 


In United States v. Nugent,’ the Court held that an applicant for con. 
scientious objector draft exemption has no right to inspect the FBI reports 
on his background during a Department of Justice hearing. However, this 
hearing did not end in a final decision on the applicant’s status, but only in 
a recommendation to the Selective Service Appeal Board. In addition, the 
draft exemption is not a matter of right,’*? but of legislative grace,!" 
while it seems settled that there is a constitutionally protected right to 
work. The court in Nugent held that the applicant for draft exemption 





98 The comparison may be unwarranted since entrance to the United States has been 
termed a privilege, United States ex rel. Knauff v. Shaughnessy, 338 U.S. 537, 542 
(1950), and a matter of legislative grace, Shaughnessy v. United States cr rel. Mezei, 
345 U.S. 206, 216 (1953), while the industrial security program infringes on the right 
to private employment. Although the right to travel has been held a “liberty”, Shacht- 
man v. Dulles, 225 F.2d 938, 941 (D.C. Cir. 1955), it would seem to be more tenuous 
than the right to work. 

29 In alien or resident alien proceedings, the Court has permitted the use of undis- 
closed material in proceedings which denied entry to a war bride and in proceedings 
which excluded a one-time resident alien who had left this country for 19 months. 
United States ex rel. Knauff v. Shaughnessy, supra note 98; Shaughnessy v. United 
States ex rel. Mezei, supra note 98. However, the Court has held that confidential use 
of the Attorney General's list of “unsavory characters” as a basis for a determination 
in deportation hearings creates an arbitrary presumption. Here the alien, admittedly 
within this country illegally, had to prove the alleged use of the list. United States 
ex rel. Accardi v. Shaughnessy, 347 U.S. 260 (1954). 

100 In recent passport cases the Court has struck down the passport denial pro- 
cedures as unauthorized, just as in Greene v. McElroy, supra note 66, it put aside 
the industrial security program as unauthorized. Kent v. Dulles, 357 U.S. 116 (1958); 
Dayton v. Dulles, 357 U.S. 144 (1958). Although the Kent case involved the use of 
standards which might deny first amendment riglits, the Dayton case concerned the 
use of confidentia! reports and informants. The confidential evidence remained secret, 
but Kent, Briehl, and Dayton all received passports. See Belicfs, Associations, end 
Passports: Recent Cases and Proposed Legislation. 27 Geo. Wasu. L. Rev. 77 (1958). 

101 346 U.S. 1 (1953). See discussion of this case in Brown and Fassett, supra note 
71, at 1194. 


102 346 U.S. at 9. 
108 The Court in the Nugent case, supra note 101, at 9-10 found the conscription 
power to be part of Congress’ war power, and implied that Congress, as a matter of 


grace, allowed exemption for conscientious objectors. Accord, United States v. 
MacIntosh, 283 U.S. 605, 623-24 (1930). 
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was entitled to only a “fair resume” of the confidential FBI reports. The 
Court has followed the Nugent holding in a subsequent similar case, 
Simmons v. United States.’°* Here, the Court detined “fair resume” as a 
statement so detailed that the applicant will be able to rebut it. 

While in all of these cases the various security systems of the federal 
government have been left intact, and the identity of the informants has 
been protected, no definite guidelines for w hat constitutes procedural 
due process in security determinations have been laid down. Relief has 
been granted in cases Where the Court decided it was warranted, without 
examination of the rights or privileges involved. Although the rationale 
for the criminal rule is not applicable to security hearings, it seems unduly 
harsh to require only the fair resume as set forth in the Nugent case. 
Indeed, the Court in the Greene case indicated that more than a fair 
resume would be needed, at least in industrial security hearings. 


Certain principles have remained relatively immutable in our 
jurisprudence. One of these is that where government action seri- 
ously injures an individual, and the reasonableness of the action 
depends on fact findings, the evidence used to prove the Govern- 
ment’s case must be disclosed to the individual so that he has an 
opportunity to show that it is untrue. . . . [The| Court has been 
zealous to protect these rights from erosion. It has spoken out not 
only in criminal cases . . . but also in all types of cases where ad- 
ministrative and regulatory action were under scrutiny.’ 


Since the Greene case was the zenith of a long line of cases pointing 
up the conflict between security interests and an individual's interest, the 
language from the opinion above will be looked to for acceptable stand- 
ards. One interpretation might be that the Government must present 
sufficient evidence to prove its case, as well as sufficient evidence to enable 
the suspect to prepare a defense. Undoubtedly, the Court will, in future 
cases where confidential reports, or security matters are involved, deter- 
mine each case on an ad hoc basis. Certainly, the Court will closely 
examine any security program to see what measure of protection it affords 
the individual. If sufficient protection is found, though not strictly con- 
forming to due process standards, the form of the hearing, and probably a 
limited use of confidential reports will be upheld. 


V. CONCLUSION 


The order does contain some questionable sections, such as the excep- 
tion to cross-examination for reasons found to be “good and sufficient.” 


sccnesetittinipiniindigiesidatiaitiiadadiieiadll 
104 348 U.S. 397 (1955). 
0% Greene v. McElroy, supra note 66, at 496. 
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Under this provision the department heads could continue the inadequacies 
of the past programs. Since the tenor of the Executive order is to Provide 
a substantial factual record by granting the employee a limited right 
of confrontation, the order should meet with judicial approval. The 
significance of the order lies in the attempt of the Executive department 


to define acceptable limits and procedures in this difficult constitutional 
area. 
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whatever means they please (Br. pp. 7-8). It is not now the law 
(Speiser v. Randall, 357 U. S. 513, 518, and cases cited), it has never 
been the law (Frost v. Railroad Commission, 271 U. S. 583; Missouri 
ex rel. Gaines v. Canada, 305 U. S. 337, 349-351), that power to with- 
hold a privilege altogether embraces the power to confer or withdraw 
it on arbitrary or unconstitutional grounds. To whatever extent a 
different view can be drawn from the apparently absolutist statement 
in Davis v. Massachusetts, 167 U.S. 43, 48, it is enough to note that 
that case has been devitalized by Hague v. C.1.0., 307 U. S. 496, 514- 
516, a devitalization confirmed in Saia v. New York 334 U. S. 558, 561, 
n. 2. See also Jamison v. Texas, 318 U. S. 413, 415-416; Mr. Justice 
Frankfurter concurring in Niemotko v. Maryland, 340 U.S. 268, 279. 
And the other cases cited by appellees are about as relevant to the 
issues in this case as the grazing of cattle is to the employment of 


; 1 
human beings. 


2. THE ACTION OF THE GOVERNMENTAL APPELLEES 
WAS UNAUTHORIZED. 


(a) With reference to Chapter 15 of the United States Navy Secu- 
rity Manual For Classified Matter, the governmental appellees agree 
that, within the meaning of Chapter 15 of the Manual, Appellant Brawner 
is properly identified as in the class of ''contractors' employees" (Br. 
p. 16), and they further agree that, if Appellant Brawner had access to 
classified matter, the determination of her security clearance would be 


: Regulation of grazing on forest reserves (Light v. United States, 220 U. 8. 
523; United States v. Grimaud, 220 U. S. 506); inclosure of public lands (Cam- 
fieldv. United States, 167 U. S. 518); withdrawal of public lands containing 
petroleum deposits from private acquisition (United States v. Midwest Oil Co., 
236 U. S. 459); occupancy of public lands without compliance with regulations 
not shown to be invalid (Utah Power & Light Co. v. United States, 243 U. S. 389); 
private obstruction of free access across unoccupied public lands (McKelvey v. 
United States, 260 U. S. 353); validity of Submerged Lands Act of 1953 (Alabama 
v. Texas, 347 U. S. 272); Indian tribal lands (United States v. West, 232 F.2 
694 (C.A. 9)); grazing on public lands (Osborne v. United States, 145 F.2d 892 
(C. A. 9)); plugging of an abandoned well on public larids (Forbes v. United States, 
125 F.2d 404 (C.A. 9)); applicability of a state statute to a road constructe 
maintained by the United States on its land (King v. Edward Hines Lumber Co., 
68 F. Supp. 1019, 1021-1022 (D. Oregon) ). 
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governed by the procedures referred to in Chapter 15 (Br. p. 17). And 


- those procedures, as we have shown (our brief, pp. 37-39) and as is not 


contested, are delineated in the Industrial Personnel Security Review 
Regulation, which requires a statement of reasons and an opportunity to 
be heard (our brief, pp. 24-30). Appellees contend that, since Appellant 
Brawner has no access to classified information, the regulation is in- 
applicable and she is not entitled to the procedural safeguards which 


would be hers if she had access to classified data (Br. p. 17). This 


turns things upside down. It is inconceivable that the United States 
would be less solicitous of employees who have no access to classified 
information than it is of employees who do have access. The only 
reasonable conclusion to be deduced from the absence of procedural 
safeguards for employees who have no access to classified information 
is that the policy of the United States is to leave them alone. 


(b) Quoting from Navy Civilian Personnel Instructions - adduced 
for the first time on this appeal - the governmental appellees emphasize 
that "employees" of a concessionaire “have the same legal status as do 
employees of any private employer" (Br. pp. 16-17). Precisely. Insofar 
as security clearance is concerned, the status of employees of any 
private employer, as determined by the Secretary of Defense, is fixed 
by the Industrial Personnel Security Review Regulation. And, as we 
have said, under that regulation, if an employee has access to classified 
information, the determination of his security clearance is made pur- 
suant to the procedures prescribed therein, and if he has no access to 
classified information, he is to be left alone. 


(c) The governmental appellees adduce another manual - for the 
first time on this appeal - this one entitled United States Navy Physical 
Security Manual, apparently for the purpose of showing that Appellant 
Brawner had the status of a "visitor'' whom the Superintendent of the 
Naval Gun Factory could exclude at will (Br. pp. 15-16).” We now show 





We assume that governmental appellees’ counsel will make this manual in 
its entirety available to the Court. 
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that, upon any analysis of the‘definition of visitor" in this manual, 
Appellant Brawner is not within the "visitor" class. 


Section 0540 of this manual (p. 5-4) defines "visitor" as fqllows: 


For the purpose of this manual, the term "visitor", 
in addition to its normal connotation, is defined as 
including employees and others who require infre- 
quent access to security areas or one to whom 
permanent employee-type identification for such 
areas has not been issued. 

First of all, the applicability of this definition to Appellant 
Brawner is based on the assumption that the whole of the Bellevue 
Annex of the Naval Gun Factory constitutes a ''security area."' This 
assumption is negated by the manual and the record. The whole of the 
Annex is known either as a "Naval Activity" or a "Facility" (Secs. 
0100(1) and (2), p. 1-3). Particular parts of the activity, based on their 
“vulnerability to the several elements comprising the security threat," 
are designated "critical areas" (Sec. 0320, p. 3-3). Certain "critical 
areas" are then designated as "restricted areas"; ''A restricted area 
may be described as any critical area or place that requires control of 
access" (Sec. 0321, p. 3-4). In their turn "Restricted areas may be 
divided into three basic classifications, namely, security areas, off- 
limits areas and safety areas" (ibid., emphasis supplied). In their 
answers to interrogatories, the governmental appellees admit that Ap- 
pellant Brawner had no authorized "access to any of the restricted 
areas on the premises of the Naval Gun Factory" (J.A. 99, emphasis 
supplied). Since Brawner had no access to "restricted areas," she of 
course had no access to "'security areas,'' these being but a classifica- 
tion within the genus "restricted areas.'' Hence, the definition of 
"visitor" in this Manual, based on "access to security areas," has no 


application to Brawner. 


Secondly, even if the whole of the Bellevue Annex be deemed a 


“security area," the definition is still inapplicable to Brawner. Fora 


3 








ir 


SECURITY AND CONSTITUTIONAL RIGHTS 2085 


visitor is one who requires "infrequent access to security areas or one 
to whom permanent employee-type identification for such areas has not 
been issued"’ (emphasis supplied). Brawner's everyday employment 
within the grounds for six and one-half years can hardly be described 
as “infrequent,"’ and since she did have an identification badge, she is 


not “one to whom permanent employee-type identification for such 
areas has not been issued." 


The governmental appellees skip over the definition of "visitor" 


and quote instead from parts (b) and (c) of Section 0542 (pp. 5-5, 5-6), 
as follows (Br. p. 16): 


b. Employees performing work at regular or 
irregular intervals and for a short working period 
within a security area should be handled by the 
same procedure adopted for the control of visitors. 


c. Employees performing continuous service 
for the activity within a security area should be 
handled by the same procedure adopted for regular 


activity personnel. 

The threshold objection to the applicability of either (b) or (c) is 
the baseless assumption, already discussed, that Brawner does have 
access to a security area. Furthermore, part (b) cannot in any event 
apply, for it relates to employees working at "intervals" - "regular or 
irregular" - "for a short working period," a description which beyond 
peradventure excludes Brawner's everyday employment for six and 
one-half years. And since it does exclude continuous employment, it 
excludes application to Brawner of "the same procedure adopted for 
the control of visitors,'' and constitutes further confirmation of the in- 
applicability of the "visitor" classification to Brawner. 


As to part (c), except for its reference to work "within a security 
area," its language is appropriate to describe employees like Brawner, 
for it refers to "Employees performing continuous service for the 
activity. . . .'' But such employees, part (c) goes on to say, "should 


be handled by the same procedure adopted for regular activity personnel." 


5 
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"Regular activity personnel" would seem to refer to civilian govern- 
mental employees, and, as we have shown (our brief, pp. 22-24), the 
procedure pertinent to them is the antithesis of what the governmental 
appellees did here. Certain it is that the appellees have not shown that 


the "procedure adopted for regular activity personnel" authorizes their 
action here. 


Finally, parts (b) and (c), as part (a), are introduced by the state- 
ment "Contractor's employees performing work in a security area 
should be provided with and be required to wear a distinctive badge" 
(Sec. 0542, p. 5-5). This simply requires that a badge be provided and 
worn. It serves the function of identification only. As Section 0570 
(p. 5-7) seems to imply, the determination of security clearance is 


independent of the grant of a badge as a mere identification device. 


(d) Our misgivings (our brief, p. 34 and n. 13) concerning the 
right of the governmental appellees to rely upon any of the administra- 
tive material they tender, in the absence of their publication in the 
Federal Register, is not assuaged by their reference (Br. p. 17, n. 11) 
to the exclusion from the obligation to publish of "any matter relating 
solely to the internal management of any agency" (Sec. 3(2), APA, em- 
phasis supplied). Interference with the employment of an employee of 
a private employer does not relate ''solely'' to the internal management 
of the agency. Their further reference to the exemption from the rule 
making procedure prescribed by Section 4 of the Administrative Pro- 
cedure Act of matters relating to a naval function is of course beside 
the point. Exemption from the rule making procedure is not exemption 


from the separate obligation to publish independently required by Sec- 
tion 3(a). 


(e) Assuming there is administrative authority for the action 
taken, the attempt of the governmental appellees to found this assump- 
tion of power on a statutory base is notable for its lack of success. 
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Appellees quote 18 U.S.C. 81382 (Br. p. 11), which provides inter 
alia that Whoever reenters or is found" within any naval installation 
"after having been removed therefrom or ordered not to reenter by any 
officer or person in command thereof" shall be punishable by a $500 
fine or six months imprisonment or both. 3 The duty not to reenter the 
installation after being ordered from it is hardly determinative of the 
question whether the original ouster was authorized. It is no more so 
than is the duty to obey a judicial decree during the pendency of a pro- 
ceeding to ascertain its validity determinative of the court's jurisdiction 
to enter the decree in the first instance. United States v. United Mine 
Workers, 330 U. S. 258, 289-295, 307-312. The statute does not imply 
more than it says, namely, reentry after removal is criminal. Does the 
statute thereby authorize the officer to use unnecessary force in effect- 
ing the removal? 


Appellees also quote from 50 U.S.C. 8797 (Br. pp. 17-18). This 
statute is plainly inapplicable. It pertains to the willful violation of any 
regulation or order issued "pursuant to lawful authority." The very 
question in this case is whether there is "lawful authority." Further- 
more, part (b) of the statute provides that "Every such regulation or 
order shall be posted in conspicuous and appropriate places."" There 
is no showing that any of the administrative materials upon which ap- 
pellees rely were posted in conspicuous and appropriate places, and by 
their very character they would not and could not be. None of them, 
therefore, derive from any authority conferred by this statute. Indeed, 
Department of Defense Directive 5200.8 (J.A. 119-122), which admin- 
istratively implements this statute, provides in part that: "Regulations 
issued pursuant hereto shall be posted in a conspicuous and appropriate 
place, and shall make appropriate citation of this designation and the 


: The first part of this statute clearly has no applicability. It pertains to 
“whoever. . .goes upon any... naval. . . installation, for any purpose 
prohibited by law or lawful regulation."" There is no question here of entry for 
a prohibited purpose. 


46949 O—61—pt. 4 —12 
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Public Law under which the designation is made" (J.A. 122). None of 


the administrative materials adduced by appellees were issued "pur- 
suant hereto." 


3. SINCE THE ACTION OF THE GOVERNMENTAL 
APPELLEES WAS UNAUTHORIZED OR UN- 
CONSTITUTIONAL, THERE IS NO QUESTION IN 
THIS CASE OF MAINTENANCE.-OF A SUIT AGAINST 
THE UNITED STATES WITHOUT ITS CONSENT, 
CONTROLLING THE PERFORMANCE OF A DIS- 
CRETIONARY FUNCTION, OR IMMUNITY OF AN 
OFFICER FROM RECOVERY OF MONEY DAMAGES 
FOR DOING AN AUTHORIZED ACT. 

As expressed by the governmental appellees in the second ques- 
tion of their counterstatement of questions presented, "assuming the 
governmental officers’ action was authorized and constitutional," then 
questions arise whether this is a suit against the United States without 
its consent, whether it seeks to control the performance of a discre- 
tionary function, and whether officers are immune from the recovery 
of money damages for doing an authorized act (emphasis supplied). 
Appellees labor irrelevancies. If their action is authorized and con- 
stitutional, there is no cause of action, and the case ends. On the other 
hand, if their action is either unauthorized or unconstitutional, then, as 
they impliedly admit, there is no question of sovereign immunity, in- 
junctive relief to redress the injury is appropriate, and they are 
answerable in money damages for the harm they caused by their un- 
authorized or unconstitutional conduct. Accordingly, the whole of their 


discussion at pages 30-37 of their brief is an elaborate irrelevancy. 


4. THE CONTROVERSY IS NOT MOOT. 


Based on Appellee Company's cessation of operation of the 
cafeterias on January 31, 1958, and Inplant's assumption of operation 
of the cafeterias on February 1, 1958, the governmental appellees con- 


tend that the case against them is moot (Br. pp. 37-39). The contention 
is frivolous. 
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As we have shown (our brief, pp. 14-15), Inplant recognized the 
Union as the exclusive bargaining representative of the employees 
working at the cafeterias of the Naval Gun Factory; it assumed all the 
obligations of the collective bargaining agreement; and it specifically 
agreed to reinstate Appellant Brawner should appellants prevail in this 
suit. The governmental appellees still maintain their position that they 
will not permit Brawner to work at the Bellevue Annex cafeteria within 
the Naval Gun Factory, and that their action is supported by valid 
authority. Thus, all that has happened is that, in addition to having 
interfered with Brawner's employment by Appellee M & M Restaurants, 
Inc., they presently interfere with her employment by Inplant Foods 
Incorporated. But for the position of the governmental appellees, In- 
plant would now reinstate Brawner, as indeed it has promised. The 
governmental appellees have added a second employer for whom they 
refuse to permit Brawner to work. To double the wrong is not to moot 
the controversy. Even if it could be said that Brawner's promised em- 
ployment by Inplant is acquisition of a new position, not reinstatement 
in an old position, it makes no difference. Prospective employment, 
no less than existing employment, is "entitled to protection at the hands 
of a court of equity." Parker v. Lester, 227 F.2d 708, 713-714 (C.A. 9). 
Every issue in this case is as alive as it ever was. 


The frivolity of the governmental appellees’ contention can be 
demonstrated by reciting from the prayer for relief in the complaint as 


it relates to them. Paragraph 1 requests a judgment (J.A. 16): 


Declaring that Defendants Neil H. McElroy, 
Thomas S. Gates, D. M. Tyree, and H. C. Williams 
were and are wholly without authority, whether by 
way of statute, executive order, regulation, or 
otherwise, to formulate their own undisclosed 
security requirements and to cause the discharge 
of Plaintiff Rachel M. Brawner, or employees in 
her class, without any explication of the underly- 
ing reasons or any opportunity to know or meet 
the evidence, upon their bare say-so that Rachel 
M. Brawner, or employees in her class, fail to 


9 
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meet those requirements; in the alternative, 
that if such authority exists, its exercise con- 
stitutes a deprivation of property without due 
process of law. .. . 


The request for this declaration continues to be fully applicable. 
Paragraph 2 requests a judgment (J.A. 16-17): 


Requiring Defendants Neil H. McElroy, 
Thomas S. Gates, D. M. Tyree, and H. C. 
Williams to withdraw their determination that 
Rachel M. Brawner fails to meet security re- 
quirements, to inform Defendant M & M 
Restaurants, Inc., that they have no objection 
to the employment of Rachel M. Brawner by 
the Company, to furnish Rachel M. Brawner 
an identification badge authorizing her to enter 
and leave the grounds of the Naval Gun Factory 
for the purpose of going to and from her place 
of employment, and to cease and desist from 
in any way interfering with Rachel M. Brawner 
in obtaining or retaining employment with 
M & M Restaurants, Inc. 


With the substitution of 'Inplant Foods Incorporated, or any successor 
employer who operates the cafeterias at the Naval Gun Factory" for 


"M & M Restaurants, Inc.,"' this request continues to be fully applicable. 
Paragraph 4 requests a judgment (J.A. 17): 


Holding Defendants Neil H. McElroy, 
Thomas S. Gates, D. M. Tyree, and H. C. 
Williams, toge.her with M & M Restaurants, 
Inc., jointly and severally liable to Rachel M. 
Brawner for reimbursing her for any loss of 
pay she sustained for the period between her 
discharge on November 15, 1956 and her re- 
instatement, with interest at the rate of six 
percent per annum from November 15, 1956. 


: To the words "deprivation of property" should be added the words "and 
liberty," for the "right to work" has "frequently" been "included in the concept 
of 'liberty'. . . ." Railway Employees' Dep't. v. Hanson, 341 U. S. 225, 2%. 
There should also be added the words "and abridgment of the freedoms of 
speech, press, and lawful assembly." 
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This request continues to be fully applicable. 


A case is not moot if there is a controversy "to be settled" 
(United States v. W. T. Grant Co., 345 U. S. 629, 632). There is surely 
that here. 


5. THE UNION HAS STANDING TO 
MAINTAIN THIS SUIT 


In contending that the Union has no standing to maintain this suit 
against them, the governmental appellees assert in part that the Union 
no longer has a collective bargaining agreement with Appellee M & M, 
and that the agreement it concluded with Inplant acquiesces in the 
security conditions imposed by the governmental appellees in the Con- 
cessionaire Agreement (Br. pp. 39-40). But the Union acquiesced in 
those conditions only ''so far as the same are not in violation of the 
law" (J.A. 127); it accepted them "'to the extent that the same does not 
conflict with the law" (J.A. 129). The very object of this suit is to 
determine the legality of these conditions. Thus, the Union's agree- 


ment with Inplant, in reserving the question of the validity of the 


S It may be appropriate at this stage to mention the governmental appellees’ 
repeated stress of the alleged offer made by appellee M & M to employ Brawner 
at another location at which it operated a food service establishment, namely, 
the Skylark Motel, Springfield, Virginia, and the alleged rejection of the offer 
because the location was unsatisfactory (Br. pp. 3, 25, 28). This alleged offer 
has no relevance to the governmental appellees' wrongs in causing Brawner to 
lose her employment at the Bellevue Annex cafeteria, in impairing her oppor- 
tunity to obtain employment elsewhere, and in besmirching her reputation (our 
brief, pp. 48-50). No one is free to invade a person's rights in one place be- 
cause the victim can exercise them in another place. The alleged offer would 
be relevant only to the question of mitigating damages, and whether the offer 
does go towards mitigation depends on such factors as the distance of the prof- 
fered job from Brawner's home, the availability and cost of public transporta- 
tion, the time consumed in going to and from work, the kind of a job it is, the 
rate of pay, and the conditions of employment. 
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conditions and in accepting them only insofar as they are legal, 


emphasizes rather than detracts from the Union's standing to main- i 
tain this suit. 


Respectfully submitted, 


BERNARD DUNAU 


912 Dupont Circle Building, N.w, 
Washington 6, D. C. 


Attorney for Appellants. 
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(i) 
STATEMENT OF QUESTIONS PRESENTED 


l. A civilian nongovernmental employee works as a short order J 
cook at a cafeteria located within the premises of the Naval Gun Factory, s 
The employee works for a civilian nongovernmental employer who 
operates the cafeteria under a contract with the Naval Gun Factory. 
The superintendent of the Naval Gun Factory and his security officer 
cause the employer to discharge the employee because she allegedly 
fails to meet the "security requirements." There was no disclosure 

of what the security requirements constitute, no statement of reasons 
particularizing the respects in which the employee allegedly failed to 
meet them, and no hearing of any kind at which to Know or meet the evi- 
dence supporting the bare conclusion The first question presented is 
whether the officers acted without authority, and if their action was | 


authorized, whether it was constitutional. | 


2. Whether the action of the employer, in discharging the em- 


a i 


ployee for no reason other than the unauthorized or unconstitutional 
demand. of the officers, violated its collective bargaining agreement 
with the union by which it promised “not to suspend or discharge any 


employee without good and sufficient cause." 


Try, 


Jurisdictional Statement__-_~---~--------------------------------------- 
Statement Pe Ci ode ok on nine eon eee 
A. The Parties To The Appeal. ee ene ee ee ee ee ee 
B. The Status of The Union; Its Collective Bargaining Agreements 
With The Company; The Status Of The Company And The 
Employees Working For It At The Naval Gun Factory; And 
The Agreement Between The Company And The Naval Gun 

F - |} i aa a ee 

The status of the Union and its collective bargaining agree- 

ments: with the Qompany .c oac55 gy edb casted cn 

2. The status of the Company and the employees working for 

it at the Naval Gun Factory and the Concessionaire 

Agreement between the Company and the Naval Gun 

FACOG nm iiccicc cn ccmcwcncsecasaeedis dna 

C. The Company’s Separation Of Appellant Rachel M. Brawner From 
Employment At The Bellevue Annex Cafeteria At The Request 

Of The Security Officer Of The Naval Gun Factory___-~---~-~-~- 

D. The Attempt To Guess At The Reason For The Conclusion That 
Appellant Rachel M. Brawner Failed “To Meet The Security 
OCU CONS i icc te eS A eee 

EB. Efforts To Secure Appellant Rachel M. Brawner’s Restoration To 
Pmployment At The Bellevue Annex Cafeteria_____.__--_-_-__~- 

F. Proceedings In The District Court And Events Transpiring After 
The Filing Of The Complaint 


Argument: 
I. The Government Officers Acted Without Authority In Causing 
Appellant Rachel M. Brawner To Lose Her BPmployment At The 
Cafeteria: Assuming The Action Is Authorized, It Is Invalid 
Because In Conflict With The Constitutional Guarantees Of 
Due Process Of Law And First Amendment Rights____.______ 

A. Neither The Security Officer Nor His Superior, The 
Superintendent Of The Naval Gun Factory, Were Au- 

thorized To Determine That Rachel Brawuner Did Not 

Meet Security. Requirementeii sun i wei. cesesh ute 

1. Public Employment 

2. Private Employment 

3. The Concessionaire Agreeemnt does not confer au- 
thority upon the appellee governmental officers__ 
4. The miscellany upon which the governmental 

appellees rely does not support their claim that 

their action was authorized___........_.________ 

B. Assuming The Action of Appellee Officers Was Authorized, 
Such Action Is Incompatible With Constitutional Guar- 

SUIOOS... iia hn ndudedast nto kde ee 

C. Appellants Suffered An Invasion Of Their Legal Rights; 
Those Rights Cannot Be Exorcised By Describing Them 

As A Privilege; And The District Court Has Jurisdiction 

“ERD. PROG MN I =k WANE eo nsosinsi-crveratendst mason eimai ae 

1. Appellants Have Suffered Judicially Cognizable 

IGUPIOS ..cciiinmini ed aka Seta ates a See. 

(a) The injury to Appellant Brawner 

(b) The interest of Appellant Union 

2. The Notion Of Privilege 

3.. Sovereign Imiitinity. 2.2 ol eS 

II. Appellant Brawner Was Discharged By The Company, In Viola- 
tion Of Section 6 Of The Collective Bargaining Agreement, 
“Without Good And Sufficient Cause” 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14, 689 





CAFETERIA AND RESTAURANT WORKERS UNION, 
LOCAL 473, AFL-CIO, ET AL., 


Appellants, 
Vv. 


NEIL H. McELROY, INDIVIDUALLY AND AS 
SEC RETARY OF DEFENSE, ET AL., 


Appellees. 


ON APPFAL FROM AN ORDER CF THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CCLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This case is before the Court on appeal from an order of the 
District Court, docketed on July 30, 1958, denying appellants’ motion 
for summary judgment (J. A. 103), granting governmental appellees’ 
cross-motion for summary judgment (J. A. 103,104), and dismissing 
the complaint as to all appellees (J. A. 132). Notice of appeal was 
filed on August 14, 1958 (J. A. 133). The jurisdiction of the court below 
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was invoked under 28 U.S.C. 881331, 1337, Section 301(a), Title IN, 
Labor Management Relations Act, 1947 (61 Stat.156, 29 U.S.C. 6185), 
and D. C. Code, $11-306 (1951) (J. A. 3). The jurisdiction of this Court 
rests on 28 U.S.C. $1291. 


STATEMENT OF THE CASE 


The court below found, and we agree, ‘that there-is no genuine 

“issue as to any material fact. . ." (J. A. 132). The following statement 
is based upon the admitted allegations of the complaint, the admittedly 
authentic exhibits annexed to the complaint, the answers to interroga- 
tories promulgated by plaintiffs, and uncontroverted affidavits. Among 
the exhibits annexed to the complaint is the transcript of a hearing held 
before a Board of Arbitration, pursuant to a collective bargaining agree- 
ment between Appellant Cafeteria and Restaurant Workers Union, Loca! 
473, AFL-CIO, and Appellee M & M Restaurants, Inc., at which sworn 


and uncontroverted testimony pertinent to the dispute was adduced (J. A. 
38, 34-70). 


A. The Parties To The Appeal 


The parties to this appeal may be identified as follows: 

1. Plaintiff-Appellant Cafeteria and Restaurant Workers Union, 
Local 473, affiliated with Hotel and Restaurant Employees and Bar- 
tenders International Union, AFL-CIO, transacts business and has its 
office within the District of Columbia (J.A. 3, 50-52). It is herein 
called the Union. * The Union represents for purposes of collective 
bargaining and other mutual aid and protection about 2, 600 employees 


who work in cafeterias and restaurants within the District of Columbia 


and the adjacent area (ibid. ). 





: In Jinuary 1956, at the time of its affiliation with the International Union, 

and as a result of such affiliation. the numerical designation of the Union was 
changed from "471" to"473". The Union remained one and the same orgunization 
despite the change in its numerical designation. (J.A. 3, 50-51). 
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2. Plaintiff-Appellant Rachel M. Brawner, a resident of the 
District of Columbia, is a member of the Union (J.A. 4,90). 


3. Defendant-Appellee Neil H. McElroy is Secretary of Defense. 
Defendant-Appellee Thomas S. Gates is Secretary of the Navy. Defen- 
dant-Appellee D. M. Tyree, who holds the rank of Admiral in the 
Navy, was at the times material herein superintendent of the United 
States Naval Gun Factory, an installation within the Department of the 
Navy located in the District of Columbia. Defendant-Appellee H. C. 
Williams, who holds the rank of Lieutenant Commander in the Navy, 
is security officer of the United States Naval Gun Factory (J.A. 4, 90, 
93, 107.) 


4. Defendant-Appellee M & M Restaurants, Inc., herein called 
the Company, transacts business within the District of Columbia, and 
at the times material herein had an office at the United States Naval 
Gun Factory. It operated three main cafeterias for the United States 
Naval Gun Factory within the District of Celumbia. It also operates 
numerous other cafeterias and restaurants in the several states. (J. A. 
5. 90, 93, 107, 124.) 


B. The Status Of The Union; Its Collective 
Bargaining Agreements With The Com- 
pany; The Status Of The Company And 
The Employees Working For It At The 
Naval Gun Factory: And The Agreement 
Between The Company And The Naval 
Gun Factory. 


1. The status of the Union and its 


collective bargaining agreements 
with the Company. 


Up to September 1946, the cafeterias at the United States Naval 
Gun Factory were operated by a Miss H.K. Dickson. In 1942, during 





the period of Miss Dickson's operation, the Union was certified by the 
National Labor Relations Board as the exclusive bargaining representa- 
tive of the employees working at the cafeterias, following an election 


conducted by the Board on July 15, 1942. (J. A. 4-5, 49-50, 90, 93. ) 
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In September 1946, the Company took over the operation of the 


(J 
cafeterias from Miss Dickson (J. A. 5,90,93). From that time, and 
vi 
throughout the period of its operation of the cafeterias, the Company 
recognized the Union as the exclusive bargaining representative of its 
employees at the cafeterias (J. A. 5,90). Section 1 of the collective 
bargaining agreemeat between the Company and the Union, entered into 
on March 15, 1954 and in effect at the times material to this controversy, 
provides that (J. A. .5, 18-19, 90): 
The Employer agrees to recognize the Union as the 
exclusive bargaining agency for all employees (exclud- 
ing cashiers, checkers, and supervisors) of the Navy 
Yard Cafeterias, and of all cafeterias or food serving 
establishments which the Employer may take over and 
operate within the Navy Yard. 
Section 6 of this collective bargaining agreement provides in part that 
(J.A. 5, 19, 90): 
The Employer agrees not to suspend or discharge 
any employee without good and sufficient cause. 
This provision has been in each of the collective bargaining agreements 
between the Company and the Union Since the inception of their relation- 
ship in September 1946 (J. A. 5, 50, 90). St 
lor 


2. The status of the Company and the 


hee 


Naval Gun Factory and the Conces- 


or 
sionaire Agreement between the 
Company and the Naval Gun Factory. M. 
ye 
The employees at the cafeterias operated by the Company for the r 
; i ho 
Naval Gun Factory are civilian nongovernmental personnel. The Com- 
ca 
pany is a civilian nongovernmental employer. The cafeterias are opera- 
| wa 
ted pursuant to an agreement, entered into on October 1, 1955 between 
Br 
the Company and the Board of Governors of the Naval Gun Factory Cafe- 
dis 
terias. This agreement is styled "Agreement For Food Services Con- - 
cessionaire.'' The personnel of the Board of Governors, composed of | 
seven civilian governmental employees employed by the Naval Gun Z 
| 
Factory, are appointed by the Superintendent of the Naval Gun Factory. | Go 
anc 
Re: 
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(J. A. 5-6, 90, 94.) Section 5(b) of the Concessionaire Agreement pro- 
yides that (ibid. ): 


The Concessionaire shall engage all the personnel neces- 
sary to maintain efficient service ata high standard of clean- 
liness and sanitation, and shall be responsible for all com- 
pensation due to such personnel pursuant to the operation 
under this Agreement. In no event shall the Concessionaire 
engage, or continue to engage, for operations under this 
Agreement, personnel who 


(i) fail to pass satisfactory medical examinations where 
the handling of food is involved: 


(ii) are not courteous, conscientious and competent 
to perform the duties to which they are assigned; 


(iii) fail to meet the security requirements or other 
requirements under applicable regulations of the Activity 
as determined by the Security Officer of the Activity. 


C. The Company's Separation Of Appellant 
Rachel M. Brawner From Employment At 
The Bellevue Annex Cafeteria At The 
Request of The Security Officer Of The 
Naval Gun Factory. 


One of the cafeterias operated by the Company for the United 
States Naval Gun Factory is known as the Bellevue Annex Cafeteria, 
located at Overlook Drive and Chesapeake Street, S. W., Washington, 
D.C. Appellant Rachel M. Brawner worked at that cafeteria as a short 
order or breakfast cook. Up to her separation on November 15, 1956, 
Mrs. Brawner had been employed by the Company for six and one-half 
years. Working Monday through Friday, 6:00 a.m. to 3:00 p.m., at the 
hourly rate of $1.18, Mrs. Brawner operated the steam table at the 
cafeteria, prepared and served breakfast:and lunch, cleared tables, 
washed dishes, and cleaned up. The employment record of Mrs. 


Brawner was completely satisfactory and she was above average in the 
discharge of her duties. (J.A. 6, 27, 39-41, 62, 90, 94.) 


Mrs. Brawner. 38 years old, is married, lives with her husband, and has nine 
children. A resident of Washington. D.C.. since she was three, she attended 
the District schools to the eleventh grade. A member of the John Stewart Memorial 
Church. a Methodist church. she attends services regularly. Mrs. Brawner reads 
Good Housekeeping. Readers Digest, Better Homes and Gardens, and Watchtower, 
and she belongs to the Condensed Book Club, the books of which are put out by the 


Readers Digest. Hur daily newspaper fare consists of the Washington Star and the 
Washington News. She favors the Democratic Party. (J. A. 38-39, 44-45.) 


46949 O—61—_pt. 4413 
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On November 14,1956, H.R. Pyles, Secretary-Treasurer of the 
Board of Governors, telephoned Harold R. Baker, supervisor of the 
Company's cafeterias at the Naval Gun Factory, to request that the 
Company have Appellant Rachel Brawner turn in her identification badge 
(J.A. 7, 90, 94). Pyles informed Baker that defendant H.C. Williams, 
security officer of the Naval Gun Factory, had advised that a question 
of security clearance for Brawner existed and that he, the security 
officer, would no longer permit her to have the badge (J. A. 7, 36-37, 
56,90). Pyles further told Baker that, should the request to lift 
Brawner's identification badge be questioned in view of the provision of 
the collective bargaining agreement safeguarding employees from dis- 
charge except for ''good and sufficient cause,’ section 5(b) of the Con- 
cessionaire Agreement should be cited as authority for the action re- 
quested (J.A. 7, 68-69, 90). An identification badge is required to 


secure entrance to and exit from the grounds (J. A. 7, 90, 94). 


On November 15,1956, the Company relieved Appellant Brawner 
from work at the cafeteria, and instructed her to proceed to the office 
of Harold R. Baker. There, Baker stated to Brawner that he had been 
requested to pick up her identification badge, and, when asked why, he 


stated ''for security reasons."' Shocked and surprised, Brawner denied 


3 While the governmental officers in their answer to the complaint deny the alle- 


gation contained in this sentence (J. A. 9%), in their answers to interrogatories 
they state that "Mr. Baker inquired as to the reason [for having Rachel Brawner 
surrender her identification badge to Lieutenant Commander Williams] and was in- 
formed that it was for security reasons and that the badge was to be returned as 
soon as possible" (J. A. 98). The import of the allegation of the complaint and the 
answer to the interrogatory is therefore identical. The Company admitted the 
allegation of the complaint (J. A. 90), and the allegation corresponds to the sworn 
and uncontroverted testimony at the arbitration hearing (J. A. 36-37. 56) 


4 ; ; : : 
While the governmental officers in their answer to the complaint denv the alle- 


gation contained in this sentence (J. A. 94), their answer to the interrogatories 
simply fails to advert to this element of the conversation (J. A. 98-99). This ele- 
ment of the conversation is admitted by the Company in its answer (J. A. 90), and 
it corresponds to the sworn and uncontroverted testimony of its agent at the arbi- 
tration hearing (J. A. 68-69, 62-63), the agent having participated in the conver- 
sation. Furthermore, in his letter to counsel for the Union, appellee Tyree, 
Superintendent of the Naval Gun Factory, specifically adverted to Section 5(b)(iii) 
of the Concessionaire Agreement as authority for the action taken (J. A. 32-33). 
There is therefore no reason to doubt this element of the conversation. It is in any 
event not material to the disposition of the questions of law. 
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that she had ever done anything to bring her security status into ques- 
tion, and she asked what recourse she had. Baker stated he could not 
tell her anything except that he had been directed to pick up her badge. 
He suggested that she might see the security officer, or the superinten- 
dent, or Oliver T. Palmer, the business agent of the Union. Brawner 
turned in her badge. (J.A.12, 41-42, 61,90.) As Appellant Brawner 
testified at the arbitration hearing (J. A. 41-42): 


Well, when I first went in, I sat down and Mr. Baker 
told me that he was sorry, that he had been told to pick up 
my badge, and I asked Mr. Baker what for, and he said: ''For 
security reasons." 


I said ''What about security? I haven't did anything. I 
don't know anything that I did." 


And he said: "That's all I know, to pick up your badge." 
I said: ''What must I do or who do I see?" 


He said: "Write a letter to the Superintendent of the 
Yard,'’ and he said "'I would" -- well, he said if he were 
me, he would write a letter to the superintendent. 


~*~ «= * 


I turned my badge over to Mr. Baker, and he asked the 
clerk to write mea Slip of paper to get out of the gate, so 
that I could show it to the Marine on the gate. 


Baker testified at the arbitration hearing that he observed that "naturally 
it upset her a great deal’’; he noted that "I could not tell her anything ex- 
cept I had been directed to take such an action"; and he "tried to explain 
to her the several steps which I thought might be possible for her to 
follow, including going to the Security Officer himself, and to the 
Superintendent, and of course I also told her to see Mr. Palmer, her 


business agent" (J. A. 61). 


On November 15,1956, Baker turned over Brawner's identification 
badge to the security officer, appellee H.C. Williams. At that time, 
admittedly, the security officer gave no reason for his action, except 
to say that he would not permit her to continue to retain the badge be- 
cause her security status was in question. Admittedly, neither before, 


then, nor thereafter did the security officer, the superintendent, the 


~] 
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Board of Governors, or any other official give any explanation for this 
conclusion to either Brawner, the Union, or the Company. (J. A.8, 90, 
94.) 

From November 15,1956, Appellant Brawner no longer worked 
for the Company. From that day forward she has received no wages or 
other benefits from the Company. (J. A. 13,90.) On November 16, 1956, 
the Company received a confirmatory memorandum from the Board of 
Governors (J.A. 8, 58, 91, 95): 

1. The Board was notified on the afternoon of 

November 14, 1956 by LCDR H.D. Williams, Security 

Officer, Naval Gun Factory, that Rachel Brawner, 

head steam table employee, presently working at the 

Bellevue Cafeteria, would have to surrender her 

Naval Gun Factory badge and would not be permitted 


to enter the Naval Gun Factory until clearance is certi- 
fied by the Security Officer. 


2. This office immediately contacted Mr. Baker 

and requested to return the badge. Rachel Brawner's 

badge was returned to the Security Officer on 15 

November 1956. 

At the time of her initial employment at the Naval Gun Factory, 
Appellant Brawner had been, as are all employees, screened to deter- 
mine her eligibility to receive an identification badge, and no question 
of her eligibility to have it had been raised for six and one-half years 
(J. A. 8,63-67, 99-100, 101-103). In the course of her employment at 
the cafeteria, Brawner had no access to classified information; and, 
indeed, Harold R. Baker, supervisor of the Company's cafeterias at 
the Naval Gun Factory, has no access to classified information (J. A. 8, 
68, 94, 99).” 











. The answer of the governmental officers admits that Brawner and Baker “have 
no authorized access to classified information" (J.A.%4). In reply to an inter- 


rogatory designed to determine whether this admission was intended to imply that 


Brawner and Baker may have other than authorized access to classitied informa- 
tion (J. A. 97). the governmental officers stated: “Neither Brawner nor Baker have 
authorized access to classified information, however the defendants are unable to 
state whether or not Brawner or Baker have had access to any of the restricted 


areas on the premises of the Naval Gun Factory or whether Brawner or Baker 
have access to any classified information" (J. A. 99). In his testimony at the arbi- 
tration hearing, in answer to a question whether Mrs. Brawner has access to 
classified information. Baker replied IL hardly think 

(footnote continued on page 9) 
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D. The Attempt To Guess At The Reason 
For The Conclusion That Appellant 
Rachel M. Brawner Failed "To Meet 
The Security Requirements. * 


On November 15,1956, immediately following her separation 
from employment, Appellant Brawner went directly to see Oliver T. 
Palmer, business agent of the Union, and reported to him what had 
transpired (J. A. 8, 42,91). In her earlier conversation with Mr. Baker, 
Mrs. Brawner had understood him to say that the question relating to 
her security clearance pertained to ''something which happened in 1946" 
(J. A.42). Accordingly, Mr. Palmer asked her to search her mind as to 
anything which might have happened in 1946 which might bear on her 
security (J. A. 42). At that time Mrs. Brawner had been employed at 
Lansburgh's (J. A.42). She recalled seeing the Daily Worker in another 


employee's possession at Lansburgh's (J. A. 42). Mrs. Brawner then 


thought it was a "regular newspaper," ''something like a Union would put 


out’; she later learned as a result of newspaper stories concerning the 
Rosenberg espionage case that it was a Communist paper (J. A. 43). As 
to the employee in whose possession the paper was, Mrs. Brawner did 
not then, and does not now, Know whether she is a Communist; this em- 
ployee never asked Mrs. Brawner to engage in Communist activity or to 


join the Party (J.A. 43). This employee never discussed Communism, 


footnote ¢ ont inuc d from prec ding page. ) 

question whether he has access to classified information, Baker replied, "No, 

sir’ (J. A. 65). As she testified at the arbitration hearing, Mrs. Brawner's work 

it the cafeteria as a short order cook kept her fully occupied (J. A. 39-41), and she 
did not even know what went on in the two offices of the very building in which the 
cafeteria was housed (J. A.39). Moreover, the governmental officers merely say 
they “are unable to state’’ whether Brawner or Baker have other than authorized 
auecess to classified information or restricted areas: what they are unable to state 
they cannot assert. Finally. if the governmental officers do intend to imply that 
access to clissified information consists in being at a location where such infor- 
mation exists the implication is flatly in conflict with the United States Navy 
Security Manual tor Classified Matter on which they themselves rely. Section 0206 
oi the Manual defines “classified matter" as "official information or material in 
any form or of any nature the safeguarding of which is necessary in the interest 

of national detense and which is classified for such purpose by responsible classi- 
fving authority.’ Section 0201 defines access to be the “ability and opportunity to 


obtain Knowledge of classitied matter. An individual does not have access to 
Clas-ihed matter merely by being ina place where s ich matter is kept, provided 
the security es Which are in effect prevent him from gaining knowledge of 
such classi rpatter. (Emphasis added. ) 
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and all that Mrs. Brawner knows of her in this connection is that she 


“saw her one day with a Daily Worker in her hand" (J. A. 43). 

Actually, it appears that Mrs. Brawner misunderstood Mr. Baker's 
reference to 1946. As Baker testified at the arbitration hearing, he told 
Mrs. Brawner that a security investigation "could go back to 1945 or 1946. 
wherever vou had your first job" (J. A. 64). He did not intend to suggest 
that anything did then transpire, for, as he testified, "I have no know- 


ledge of anything relating to her within that time" (J. A. 65). 


E. Efforts To Secure Appellant Rachel M. 
Brawner's Restoration To Employment 
At The Bellevue Annex Cafeteria. 

At a meeting of representatives of the Company and the Union on 
November 20,1996, and in ensuing correspondence between the Company 
and the Union, the Union protested that the Company's separation of 
Appellant Brawner was ‘without good and sufficient cause" and hence in 
violation of Section 6 of the aforesaid collective bargaining agreement 
(J. A. 8-9, 20-21, 22-23, 45-48, 91). The Union repeatedly sought from 
the Company a statement of the reasons underlying the conclusion that 
Mrs. Brawner did not meet security requirements (ibid.). The Company 
repeatedly replied that it did not know, and was unable to obtain from 
either the Security Officer or the Superintendent of the Naval Gun Factory, 
an elucidation of the underlying reasons (J. A. 8-9, 21-22, 23, 26-28, 
46-47, 91). The Company took the position that its action was based on 


Section 5(b) (iii) of the Concessionaire Agreement (ibid. ). 


In connection with the Union's attempt to secure a statement of 
reasons underlying the conclusion that Appellant Brawner's security 
Status was in question, the Union also requested that a meeting be 
arranged with officials of the United States Naval Gun Factory at which 
to discuss the matter, and that a fair hearing be accorded Appellant 
Brawner (J. A. 3,46-47.91). On December 12,1956, the Company wrote 
the Board of Governors, United States Naval Gun Factory Cateterius, t 


request that a meeting be arranged during the week January 7-11, 1997 
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for the purpose of a hearing relative to the denial of admittance to the 
Naval Gun Factory of Rachel Brawner" (J. A. 9, 25,91,95). On January 
10,1957, the Company wrote the Union to state that (J. A.9, 26-27, 91): 


We have been informed by the Superintendent, U.S. 
Naval Gun Factory via the Board of Governors, U.S. Naval 
Gun Factory Cafeterias, that such a meeting would serve 
no useful purpose and is therefore unnecessary. 


This response was based on a memorandum to the Company from the 
Board of Governors, which enclosed a memorandum from the Superin- 
tendent to the Board of Governors (J. A. 10, 59-60, 91,100). The latter 


memorandum reads (ibid. ): 


1. By reference (a), the Chairman of the Board of 
Governors, Naval Gun Factory Cafeterias, requested 
that a meeting be arranged, participants consisting of 
the Naval Gun Factory Security Officer, members of 
the Board of Governors, representatives of M& M 
Restaurants, Inc. and agents of the Restaurant Employees 
Union to discuss the action relative to the denial of ad- 
mittance to the Naval Gun Factory of Rachel Brawner, 

a cafeteria employee. 


2. Paragraph 5(b) iii of reference (b) [Agreement 
for Food Services Concessionaire between Board of 
Governors, U.S. Naval Gun Factory andM & M 
Restaurants, Inc. of 1 October 1955 (NavExos 3782 (4- 
55))| stipulates that the contractors will employ only 
those who meet the security requirements for admis- 
sion to the Naval Gun Factory. It is considered that 
the subject cafeteria employee does not meet these 
security requirements and therefore entrance privi- 
leges to the Naval Gun Factory have been revoked. 


3. It is considered that the above decision is 

proper in this case and that the meeting proposed in 

reference (a) would serve no useful purpose and is 

therefore unnecessary. 

On January 11,1957, in accordance with Section 24 of the collec- 
tive bargaining agreement, the Union wrote the Company requesting 
arbitration of the discharge of Appellant Brawner and naming Samuel 
H. Jaffee as its designee on the Board of Arbitration. On January 16, 


1957, the Company wrote the Union acknowledging the request for arbi- 


tration and naming Vinton E. Lee as its designee on the Board of Arbitration. 
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Thereafter, the Company substituted John B. Cullen for Vinton E, Lee. 
On February 1,1957, Samuel H. Jaffee filed a Demand for Arbitration 
with the American Arbitration Association. It reads in part as follows: 


Claim 

On November 15, 1956, the Company improperly and 
contrary to contract, discharged Rachel Brawner without 
good and sufficient cause. 


Relief 

The relief requested is that the Company be required 
to reinstate Rachel Brawner; that Rachel] Brawner be 
made whole for any loss of pay she sustained as a result 
of her discharge: and that such other and further relief 
be granted as is appropriate. 


Thereafter, pursuant to the procedures of the American Arbitration 
Association, Nathan Cayton was appointed as the third and impartial 
member of the Board of Arbitration. A hearing before the Board of 


Arbitration was set for May 2, 1957. (J. A. 10-11, 29-30, 91.) 


Meanwhile, on January 30,1957, the Union's attorney wrote to 
the Superintendent, Naval Gun Factory, to request the procedure and 
authority for the action taken against Appellant Brawner (J. A. 11-12, 


31-32, 91, 95). This letter reads in part that (ibid. ): 


We are informed that on November 15,1956. Mrs. 
Rachel Brawner, an employee of M & M Restaurants, 
Inc. at the Naval Gun Factory cafeteria and a member 
of the Union, was discharged by the employer because 
you or your security officer determined that Mrs. Brawner 
did not meet security requirements. As presently advised, 
we have been unable to ascertain under what authority, and 
in accordance with what procedure, that security deter- 
mination was made. Would you therefore be good enough 
to apprise me of the statute. executive order, depart- 
mental regulation, and or other basis pursuant to which 
this determination was made. 


Under date of February 27, 1957, a reply was received from the 
Superintendent (J. A.12,32,91,95). This reply reads in part that ‘ibid. ) 


The written agreement entered into by the Board of 
Governors, U.S. Naval Gun Factory Cafeterias and 

M & M Restaurants, Inc. on 1 October 1955 specities 
that the employees of the M& M Restaurants, Inc. who 
work in the Naval Gun Factory Cafeterias must mewrt 
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e, the basic security requirements as regards entrance 
to the Naval Gun Factory. It was determined that Mrs. 
Rachel! Brawner did not meet the basic requirements 
3: and thus her pass was revoked 


On April 17, 1957, the Union, by its attorney, wrote to the Superin- 
tendent of the Naval Gun Factory to apprise him of the arbitration hear- 
ing to be held on May 2.1957, and to state that (J. A. 12, 33-34, 91, 95): 

You are invited, personally or by a representative, 
to attend the hearing to state your position and present 


evidence in itS Support relevant to your part, or that of 


I 


your subordinates, in causing Mrs. Brawner's discharge. 


No appearance Was made either persi nally or bya representative ibid. be 


On May 2,1957, a hearing was held before the Board of Arbitration, 
ind a Stenugraphic transcript of the hearing was made (J. A.12-13, 34-70, 
91). Under date of August 6, 1957, the American Arbitration Association 


sent to representatives of the Company and the Union the award of a ma- 


jority of the Board of Arbitration in the instant matter, and the majority 
and dissenting opinions (J. A. 14-15, 71-89,91). The majority of the 
Roard of Arbitration, Samuel H. Jaffee dissenting, held that Appellant 


“Rachel Brawner was not discharged without good and sufficient cause. . ." 


(J. A. 71). The majority based this conclusion on its view that (1) Rachel 


Brawner had not been discharged because the Company had expressed 


its willingness to reemploy her "if she could prevail on the government 
k 


officials to restore her security badge” (J. A. 75), and (2) the Union 


should not proceed under the collective bargaining agreement to redress 


Brawner's discharge, but should proceed in some other way, for the 
! ~ 


“real grievance of the employee and of her Union" is not against the 


Company for effecting her discharge but it is against the governmental 


officials for causing her discharge (J. A. 76). 


| F. Proceedings In The District Court And 
a Events Transpiring After The Filing Of 
Phe Complaint. 
Thereafter, by a complaint filed on September 6,1957, this action 
WaS Instifutec t cdress the Cor 


Mpanv'’s action in effecting, and the 
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governmental officials’ action in causing, the loss of employment suf- 
fered by Appellant Rachel M. Brawner (J. A. 2-18). Following answers 
and responses to interrogatories (J. A.89-103), appellants moved for 
summary judgment on February 8, 1958 (J. A. 103), and governmental 
appellees moved to dismiss the complaint, or, in the alternative, for 


summary judgment in their favor, on February 27, 1958 (J. A. 103), 


Meanwhile, the Concessionaire Agreement between Appellee 

M & M Restaurants, Inc., and the Board of Governors, Naval Gun Fac- 
tory Cafeterias, which expired on January 31,1958. had not been re- 
newed, and since February 1,1958, the cafeterias have been operated 
by a newly formed corporation known as Inpiant Foods Incorporated 

(J. A. 107, 124). The two officers of Inplant are Harold R. Baker, Presj- 
dent and Treasurer, who had been supervisor of the cafeterias operated 
by Appellee M & M Restaurants, Inc. at the Naval Gun Factory, and 
Claude S. Breeden, Jr., Vice-President and Secretary, who had been 


secretary of Appellee M & M Restaurants, Inc. (J. A. 124). 


On January 16,1958, a conference was held between Baker and 
Breeden, on the one hand, and Palmer and Bea, respectively business 
agent and president of the Union. on the other (J. A. 124). At this con- 
ference Palmer and Bea were informed that Inplant was taking over the 
operation of the cafeterias on February 1,1958 (J. A. 124). The remainder 
of the conference was devoted to discussing and reaching agreement upon 
the status of the Union, the existing collective bargaining agreement, 
and Appellant Rachel M. Brawner (J.A. 124). Inplant recognized the 
Union as the exclusive bargaining representative of the employees work- 
ing at the cafeterias of the Naval Gun Factory: it assumed al! the obli- 
gations of the collective bargaining agreement: and it agreed to reinstate 
Rachel Brawner should appellants prevail in this suit (J. A. 124-130). 
The agreement pertaining to Brawner is that (J. A. 125,127,128) 


The new company will reinstate Mrs. Rachel Brawner 
with retroactive seniority rights, and further accumu- 
lation thereafter, if, as a result of the pending suit in 
the United States District Court by the Union against 
certain government officials and M & M Restaurants. Inc. 
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it is hele in effect that M & M Restaurants, Inc. or 

said government officials acted without legal authority. 
The new. company shall, however, not be liable for 
back pay, except for back pay accruing after any breach 
by it of its refusal [sic, promise] to reinstate Mrs. 
Brawner as required by this paragraph. 

The District Court entered an order, docketed on July 30, 1958, 
denying appellants’ motion for summary judgment, granting govern- 
mental appellees’ cross-motion for summary judgment, and dismissing 
the complaint as to all appellees (J. A. 132). The District Court rendered 


no opinion. This appeal ‘followed (J. A. 133). 


STATE MENT OF POINTS 


1. The governmental appellees were and are wholly without 
authority, whether by way of statute, executive order, regulation, or 
otherwise, to formulate their own undisclosed security requirements 
and to cause the discharge or suspension of Appellant Rachel M. Brawner, 
without any explication of the underlying reasons or any opportunity to 
know or meet the evidence, upon their bare say-so that Rachel M. 
Brawner fails to meet those requirements. In the alternative, if such 
authority exists, its exercise constitutes a deprivation of property with- 
out due process of law in contravention of the Fifth Amendment of the 
United States Constitution, and abridgment of freedom of expression 


guaranteed by the First Amendment of the Constitution. 


2. The action of the Company in discharging or suspending Appel- 
lant Rachel M. Brawner, for no reason other than the unauthorized or 
unconstitutional demand of the governmental appellees, constitutes a 
violation of Section 6 of the collective bargaining agreement with the 
Union by which the Company promised “not to suspend or discharge any 


employee without good and sufficient cause. "’ 
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SUMMARY OF ARGUMENT 
I 

Action in the name of security is no exception to the fundamenta] 
principle that a federal officer may not act in excess of his authority or 
under an authority not validly conferred. Neither in public nor private 
employment has the United States ever authorized any governmental 
officer to formulate his own undisclosed security requirements and 
summarily to cause the discharge of an employee, without any explica- 
tion of the underlying reasons or any opportunity to know or meet the 
evidence, upon his bare say-so that the employee fails to meet those 
requirements. What the United States has authorized, both in public and 
private employment, completely negatives the existence of the total in- 


quisitorial power which the officers in this case presumed to exercise. 


In public employment, before an employee may be discharged on 
security grounds, Congress has by statute provided for notice anda 
statement of reasons, an opportunity to submit evidence in rebuttal of 
the charges, and at least the rudiments of a hearing: and, indeed, as 
construed by the Supreme Court in Cole v. Young, 351 U.S. 536, even 
this authority extends only to employees holding sensitive positions. In 
private employment, by the Industrial Personnel Security Review Regu- 
lation promulgated by the Secretary of Defense, similar procedural safe- 
guards have been extended to employees with access to classified infor- 
mation before their security clearance can be withheld or revoked; and 
as to employees with no access to classified information the policy of 
the United States is to leave them alone. It is unthinkable that what the 
United States does not permit as to any other employee, whether in pub- 
lic or private employment, it somehow authorizes as to that one group 
of persons in private employment who work within the Naval Gun Factory, 

Of course, Section 5(b) (iii) of the Concessionaire Agreement, by 
which the Company agreed not to “engage. or continue to engage, 
personnel who. . . fail to meet the security requirements or other re- 


quirements under applicable regulations of the Activity «s determined 
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by the Security Officer of the Activity," does not confer any authority 

for the action taken. All that the agreement does is to reduce to writing 
the arrogation of authority never conferred. The private employer can 
be no source of authority for action taken by the officers; authority to 
execute or require performance of the agreement must be derived from 
a source other than the agreement. The governmental appellees did not 
rely on the agreement in the court below. Nor could they. Furthermore, 
Section 5(b) of the Concessionaire Agreement, insofar as it purports to 
affect the wages, hours, and working conditions of the employees whom 
the Union represents, is invalid because in conflict with the National 
Labor Relations Act. Under that statute, the employer's obligation to 
bargain exclusively with the chosen representative of his employees 
exacts the negative duty to treat with no others. Section 5(b) is the pro- 
duct of the Company's violation of its statutory duty to treat with no other 
than the Union "in respect to rates of pay, wages, hours of employment, 
or other conditions of employment,"’ which of course includes the terms 


of obtaining or retaining employment. 


The miscellany upon which the governmental appellees relied 
upon in the court below to show authority does not begin to establish it. 
If any authority can be eked out of the miscellany, there is no underlying 
statutory basis to support any such administrative assumption of power. 
Finally, if any such power had been conferred it would constitute an in- 


valid delegation, for it authorizes the officer to do as he pleases, un- 


governed and unchannelled by any standards. 


If authority exists for the action taken, it is incompatible with due 
process of law. It shocks a civilized conscience to suggest that a federal 
officer could be constitutionally empowered to formulate his own undis- 
closed security requirements and summarily to cause the discharge of a 
person in private employment, without any explication of the underlying 
reasons or any opportunity to know or meet the evidence, upon his bare 
Say-so that the employee fails to meet those requirements. Furthermore, 


such action is incompatible with First Amendment rights. For under 
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this regime of absolute governmental power the only safety of the citj- 
zen - if he is safe even then - is to speak only banalities, to read or 
write only commonplaces, and to associate with none about whom an 
eyebrow. could be raised. In this environment every value that the First 


Amendment is designed to protect would perish. 


In the court below, in an attempt to avoid the merits of the issue, 
the governmental appellees contended that: the complaint does not state 
a cause of action because neither appellant suffered an invasion of legal 
rights; all that is involved is a privilege which may be granted or with- 
held at will; and this is a suit against the United States which cannot be 
maintained in the absence of consent. The contentions have no merit. 
Appellant Brawner suffered the loss of her job, the curtailment of her 
opportunity for employment elsewhere, and the besmirchment of her 
reputation; the Union has a legally protected interest in maintaining the 
integrity of its collective bargaining agreement, and its status as the ex- 
clusive bargaining representative confers upon it not only the right, but 
the duty, to safeguard the job security of the employees it represents. 
The rights are real; the invasion palpable. Nor can these rights be 
fobbed off by a jejune appeal to the notion of privilege; control of access 
to property does not empower a federal officer to act in excess of au- 
thority or under an authority not validly conferred. And it is elementary 


that action of a public officer beyond or in want of statutory or consti- 


tutional authority may be corrected by suit against the officer individually, 


II 

The liability of the Company for the discharge of Appellant Brawner 
rests upon Section 6 of the collective bargaining agreement between the 
Company and the Union by which it promised "not to suspend or discharge 
any employee without good and sufficient cause.'' The Company concedes 
the injustice of Appellant Brawner's separation, but it defends on the 
ground that it was acting in compliance with the request of the Security 
Officer pursuant to Section 5(b)iii) of the Concessionaire Agreement. 


But crucial to acceptance of, or reliance upon, a security officer's 
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determination is his valid authority to act. And he had none. In the 
absence of such authority, the status of the security officer here is 
simply that of a tortfeasor inducing the breach of a contract (the col- 
lective bargaining agreement between the Company and the Union) and the 
termination of an advantageous relationship (the employment of Rachel 
Brawner by the Company safeguarded by the collective bargaining agree- 
ment). The Company cannot escape its responsibility for its wrong in 
discharging Brawner because it contracted with another tortfeasor to 


commit it. 


Nor is the Company's contention any better when it asserts that it 
had no practical alternative to yielding to the security officer's demand. 
The duty of a person is to resist, not to yield to, the inducement of 
another to commit a wrong. The Union and the Company did not contract 
to relieve the Company of any part of its obligation to refrain from dis- 
charging or Suspending an employee without good and sufficient cause. 

"If unexpected impediments lie in the way, and a loss must ensue,. . 
[the law] leaves the loss where the contract places it.'' Dermott v. Jones, 
69 U.S. 1, 8. 


Furthermore, as between the Company's agreement with the Union 
and its agreement with the Board of Governors, the choice is clear. The 
Concessionaire Agreement is invalid; the collective bargaining agree- 
ment is in all respects valid and proper. The Company cannot defend 
its failure to comply with its valid contract by pleading an inconsistent 
committment in an invalid contract. Moreover, there is not the slightest 
reason except presumptuousness for the view that if the agreements con- 


flict the Company is free to dishonor its contract with the Union. 


The adverse award of the majority of the Board of Arbitration does 
not stand in the way of vindicating the Company's underlying promise not 
to discharge or suspend an employee without good and sufficient cause. 
That award is in manifest disregard of fact and law. It constitutes so 
imperfect an execution of the power conferred on the Board that it fails 


to constitute a determination of the matter submitted to it. The award 
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represents, not an adjudication of the merits, but a refusal to decide, 


ARGUMENT 


I, THE GOVERNMENTAL OFFICERS ACTED WITHOUT 
AUTHORITY IN CAUSING APPELLANT RACHEL M. 
BRAWNER TO LOSE HER EMPLOYMENT AT THE 
CAFETERIA:ASSUMING THE ACTION IS AUTHORIZED, 
IT IS INVALID BECAUSE IN CONFLICT WITH THE 
CONSTITUTIONAL GUARANTEES OF DUE PROCESS 
OF LAW AND FIRST AMENDMFNT RIGHTS. 


The central facts relevant to establishing the invalidity of the 
action of the appellee governmental officers in causing Appellant Rache] 
M. Brawner to lose her employment as a short order cook at the cafe- 
teria are admitted. It is admitted that appellee Tyree, Superintendent 
of the Naval Gun Factory, and appellee Williams, security officer of the 
Naval Gun Factory, made a unilaterial determination that Brawner 
“does not meet. . . security requirements [for admission to the Naval 
Gun Factory] and therefore entrance privileges to the Naval Gun Factory 
have been revoked" (supra, pp.11,12-13).It is admitted that no hearing 
was accorded to Brawner, the governmental officers taking the position 
that even a "meeting to discuss the action. . . would serve no useful 
purpose and is therefore unnecessary” (supra, p. 11). It is admitted 
that, when Brawner's identification badge was turned over to him, "the 
security officer gave no reason for his action, except to say he would 
not permit her to continue to retain the badge because her security status 
was in question. Neither before, then, nor thereafter did the security 
officer give any explanation for this conclusion to either Brawner, the 
Union, or the Company" (supra, pp.7-8 ). Indeed, there was not even 
disclosure of what the security requirements constitute, much less a 
particularization of the respects in which Brawner allegedly failed to 


meet them. 


The question presented, therefore, is whether governmental offi- 
cers may validly cause a civilian nongovernmental worker to lose her 


private employment without any explication of what the security require- 
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ments constitute, without any statement of reasons explaining the ulti- 
mate conclusion that the employee fails to meet them, and without any 
hearing at which to know and meet the evidence supporting the conclus- 
ion. We shall show that the action is invalid upon the grounds that (1) 
the governmental officers acted without authority; alternatively, (2) if 
authority exists, the action taken is offensive to constitutional guaran- 


tees. 


A. Neither The Security Officer Nor His 

Superior, The Superintendent Of The 

Naval Gun Factory, Were Authorized 

To Determine That Rachel Brawner Did 

Not Meet Security Requirements. 

It is fundamental that no right attaches "'to a Federal officer 

acting in excess of his authority or under an authority not validly con- 
ferred."" Philadelphia Co. v. Stimson, 223 U.S. 605,620. And this is no 
less true because the officer acts in the name of security. Joint Anti- 
Fascist Refugee Com. v. McGrath, 341 U.S. 123,140. The Supreme 
Court, as this Court (Coleman v. Brucker, 257 F.2d 661), has invali- 
dated a governmental employee's removal and debarment from federal 
employment on the ground of a reasonable doubt as to his loyalty pre- 
cisely because the action taken against him was in excess of the authority 
conferred by the relevant executive order. Peters v. Hobby, 349 U.S. 
331; Service v. Dulles, 354 U.S.363. And it has similarly stricken 
down an executive order regulating retention of federal employment be- 
cause the security standards prescribed by that order were not authori- 
zed by the relevant statute. Cole v. Young, 251 U.S.536. It was long ago 
held that the "right to earn a livelihood and to continue in employment 
unmolested" is protected against the "illegal interference or compulsion" 
of the Government just as it is against the "unjustified interference" of 
any third person. Truax v. Raich, 239 U.S. 33,38. See also, Parker v. 
Lester, 227 F.2d 708, 713-714 (C.A.9). Particularly in the field of 
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the Company is a separate question with which we deal infra, 
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loyalty and security, where "''a badge of infamy' attaches" to the affected 
employee, and where "'substantial rights affecting the lives and property 
of citizens are at stake" (Peters v. Hobby, 349 U.S. 331,347), scrupulous 
confinement of federal officers to only such authority as is conferred is 
required; "they are not free to ignore plain limitations on that authority" 


(id. at 345). See also, Cole v. Young, 351 U.S. 536, 546-547. 


We now Show that, neither in public nor private employment, has 
the United States ever authorized any governmental officer to formulate 
his own undisclosed security requirements and summarily to cause the 
discharge of an employee, without any explication of the underlying reasons 
or any opportunity to know or meet the evidence, upon his bare say-so 
that the employees fails to meet those requirements. What the United 
States has authorized, both in public and private employment, completely 


negatives the existence of the total inquisitorial power which the officers 


in this case presumed to exercise. 


1. Public Employment. 
Had Rachel Brawner worked as a short order cook in the cafeteria 
of the Naval Gun Factory in the capacity of a governmental employee, 
there is no possibility that she could have been summarily discharged 


as she was here. 


As to civilian governmental employees, Congress has by statute 
(64 Stat. 476,5 USC 822-1) provided that the Secretary of the Navy, among 
other enumerated agency heads, may suspend a governmental employee 
in the interest of national security, and ‘may following such investigation 
and review as he deems necessary, terminate the employment of such 
suspended civilian officer or employee whenever he shall determine such 
termination necessary or advisable in the interest of the national security 
of the United States, and such determination by the agency head concerned 
shall be conclusive and final,’ but with this important proviso: 


That any employee having a permanent or indefinite appoint- 
ment, and having completed his probationary or trial period, 
who is a citizen of the Union States whose employment is 
suspended under the authority of sections 22-1 to 22-3 of 
this title, shall be given after his Suspension and before his 
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employment is terminated under the authority of 
said sections, (1) a written statement within thirty 
days after his suspension of the charges against him, 
which shall be subject to amendment within thirty 
days thereafter and which shall be stated as specifi- 
cally as security considerations permit; (2) an oppor- 
tunity within thirty days thereafter (plus an additional 
thirty days if the charges are amended) to answer such 
charges and to submit affidavits; (3) a hearing, at the 
employee's request, by a duly constituted agency au- 
thority for this purpose; (4) a review of his case by the 
agency head, or some official designated by him, before 
a decision adverse to the employee is made final* * *. 
If there is any class of employees over whom the Government has 
plenary authority it is its own employees. Yet the Congress has chosen — 
i 
to accord a hearing and other procedural safeguards to such employees. 
Surely the Congress did not at the same time authorize a security officer-- 
or the Superintendent of the Naval Gun Factory -- to proceed against a 
nongovernmental employee in a manner it does not tolerate towards its 
own employees. Had Brawner been serving as a short order cook at the 
Naval Gun Factory as a governmental employee, neither the security 
officer nor the Superintendent could have effected her discharge as they 
did. They have no superior authority over, and she no inferior rights as, 


a nongovernmental employee. 


The illuminating contrast between the manner in which these offi- 
cers presumed to act toward Rachel Brawner and the rights accorded by 
Congress under the statute to a governmental employee is highlighted by 
the Supreme Court's interpretation of that statute in Cole v. Young, 351 
U.S. 536. The Supreme Court interpreted the statute as applying only to 
governmental employees who occupy "sensitive" positions, and it struck 
down as unauthorized an executive order which extended the statute to all 


positions. The Supreme Court stated that (id. at 542-543): 





We do not suggest that the hearing and procedure which is accorded is consti- 
tutionally adequate, but the point is that there is at least some hearing and 
some provision for self-defense. Brawner was accorded none. 


23 








2122 SECURITY AND CONSTITUTIONAL RIGHTS 


The Act authorizes dismissals only upon a determination 
by the Secretary that the dismissal is "necessary or advisable 
in the interest of the national security."' That determination 
requires an evaluation of the risk of injury to the "national 
security" that the employee's retention would create, which 
in turn would seem necessarily to be afunction, not only of 
the character of the employee and the likelihood of his mis- 
conducting himself, but also of the nature of the position he 
occupies and its relationship to the "national security."' That 
is, it must be determined whether the position is one in which 
the employee's misconduct would affect the "national security." 
That, of course, would not be necessary if''national security" 
were used in the Act in a sense so broad as to be involved in 
all activities of the Government, for then the relationship to the 
“national security’ would follow from the very fact of employ- 
ment. For the reasons set forth below, however, we conclude 
(1) that the term "national security" is used in the Act ina 
definite and limited sense and relates only to those activities 
which are directly concerned with the Nation's safety, as dis- 
tinguished from the general welfare; and (2) that no determina- 
tion has been made that petitioner's position was affected with 
the ''national security"’ as that term is used in the Act. 


It would be difficult to envisage a position less affected with the 
“national security"’ than Rachel Brawner's work as a short order cook. 
Had she worked in that job as a governmental employee, the security 
program would have no application to her at all. It is unthinkable that 
the power which Congress has denied to the Secretary of the Navy in re- 
lationship to a governmental employee it has conferred upon a Lieutenant 
Commander who functions as a Security Officer -- or upon a Rear Ad- 
miral who is the superintendent of a gun factory -- in relationship toa 
nongovernmental employee. It may be that '‘appellant is entitled to no 
more than is available to civil servants, under existing statutes and exist- 
ing interpretations of the Constitution" (Greene v. McElroy, 254 F.2d 
944,951 (C.A.D.C.), cert. granted, Oct. 27,1958); she is surely entitled 


to no less. 
2. Private Employment 


As the Court of Appeals for the Ninth Circuit has stated, "'The 
liberty [of persons in private employment | to follow their chosen em- 


ployment is no doubt a right more clearly entitled to constitutional 
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protection than the right of a government employee to obtain or retain 

his job.” Parker v. Lester, 227 F.2d 708717. The inference is vir- 
tually irresistable that the United States would now show less scrupulous 
concern to protect the interest of persons in private employment in the 
application of its security program than it manifests towards its own 
employees. The inference is confirmed by consideration of the Industrial 
Personnel Security Review Regulation, promulgated by the Secretary of 
Defense upon the recommendation of the Secretaries of the Army, Navy, 
and Air Force, which prescribes the procedures for the security clearance 
of persons in private employment. 32 CFR, 1956 Supp. , 67. Under that 
regulation, it is clear that an employee in Rachel Brawner's position is 
wholly outside the purview of the security program, and that, even if the 
program is applicable, the procedures provided do not authorize the 


summary action to which Rachel Brawner was subjected. 


1. The security program applicable to private employers and em- 
ployees is confined to those who have access to classified information. 
As Section 67.1-1 of the Industrial Personnel Security Review Regulation 
states: ''This part prescribes the uniform standard and criteria for deter- 
mining the eligibility of contractors, contractor employees, and certain 
other individuals as set forth herein, to have access to classified defense 
information." (Emphasis added.) See also, id. 8867.1-2(c), 67. 1-6(a) 
(1-3). The record shows (supra, p. 8 andn. 5 ), and common sense 
confirms, that Rachel Brawner has no access to classified information; 


indeed the Company's supervisor of all its cafeterias at the Naval Gun 
Factory has none. 


It is clear that the United States has no interest in, and has not 
authorized any of its officers to act with respect to, any private employee 
like Rachel Brawner who has no access to classified information. The 
policy of the United States as to such employees is to leave them alone. 


2. Even if the security program were applicable to Rachel 


Brawner -- that is, even if she had access to classified information -- it 


is plain that the procedures authorized to determine her security clearance 
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negative the power which the officers here have presumed to exercise, 


(a) Section 67. 3-1 of the regulation provides that "Clearance shall 
be denied or revoked if it is determined, on the basis of all the available 
information, that access to classified information by the person concerned 
is not clearly consistent with the interests of the national security." 
Section 67, 3-2 thereafter specifies in elaborate detail the criteria to be 
evaluated in making this determination. It does not, as section 5(b)(iii) of 
the Food Services Concessionaire Agreement presumes to permit, au- 
thorize any federal officer tou formulate his own undisclosed concept of 
“security requirements." 


(b) Section 67.4-1 of the regulation provides that "activities of 
military departments will not deny a clearance to a contractor or a con- 


tractor employee, and ordinarily will not suspend a previously granted 
clearance,'' except that, ''in exceptional cases officials authorized by the 
military department concerned may suspend a clearance previously 
granted to a contractor employee. . . when, in the opinion of the authori- 
zed official, the contractor employee's continued access to classified 
information, pending action by the Screening Board, will constitute an 
immediate threat to the security interests of the United States." (Em- 
plrasis added.) Thus, the only summary power conferred upon a security 
officer is to suspend clearance where an immediate threat to security is 
involved, and even then his action is interim only pending action by the 
Screening Board. In this case, it could hardly be suggested that Rachel 
Brawner's continued service as a short order cook constituted an im- 
mediate threat to the security interests of the United States. Even on the 
ridiculous assumption that it did, the regulation requires further investi- 
gation and adjudication by others to secure a final determination of her 
status. The regulation confers no authority upon a security officer to 


snuff out the economic life of any employee without more ado than his 
own sSay-so. 
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(c) Except for the power of summary suspension pending action 
by the Screening Board where an immediate threat to security is con- 
cerned, a security officer's only authority is to forward to the Director" 
of the Office of Industrial Personnel Security Review all cases prescribed 
in paragraph (a) of 867-16, together with the complete file, including the 
recommendations in the case, the reasons therefor, and all other avail- 
able information and material relevant to a determination in the case. 
§67.4-2. The Director on receipt ''will forward it to the Screening Board 
for appropriate action." Ibid. The Screening Board, after investigation 
and review, will either grant, continue, or suspend security clearance. 
§67.4-3(a-e). "If the Screening Board concludes. . . that the case does 
not warrant a security finding favorable to the person concerned, it will 
prepare a Statement of Reasons. The Statement of Reasons will be as 
specific and in as great detail as, in the opinion of the Board, security 
considerations permit, in order to provide the person concerned with 


sufficient information to enable him to prepare his defense." 867. 4-3(e). 


The person is afforded an opportunity to answer, to submit evi- 
dene, and, at his request, to have a hearing. 867.4-3(f). If the person 
does not reply, his clearance is finally denied or revoked (867. 4-3(g)(3)); 
if he does reply but does not request a hearing, the file is transmitted 
either to the Hearing Board or to the Review Board for determination 
(867. 4-3(g)(2)); if he requests a hearing, the file is transmitted to the 
Executive Secretary of the Hearing Board (867. 4-3(g)(1)). A hearing will 
thereafter be held, "designed to accomplish two major purposes: (1) to 
permit the person concerned to present evidence in his own behalf and 
(2) to ascertain all the relevant facts in-the case to aid in reaching a fair 
and impartial determination." 867.4-5(a). The policy is that "every pos- 
sible safeguard within the limitations of national security will be pro- 
vided to ensure that no contractor or no contractor employee will be 
denied a clearance without an opportunity for a fair hearing." $67. 1-3(a). 
The Hearing Board thereafter determines whether or not the granting of 
clearance is clearly consistent with the interests of the national security. 


867. 4-6(e). The determination "shall include a finding with respect 
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to each of the allegations set forth in the Statement of Reasons" and a 
“detailed discussion" of the evidence relied upon to support the finding, 
867. 4-6(d). And in making the determination (867. 4-6(b)): 


The Board will take into consideration the fact that the 

person concerned may have been handicapped in his defense 

by the non-disclosure to him of classified information or by 

his lack of opportunity to identify or cross-examine persons 

constituting sources of information. Accordingly, it will 

weigh each item of derogatory information carefully in the 

light of its recency and relative seriousness, the amount and 

quality of supporting evidence, the attendant circumstances, 

whether the item was given under oath or affirmation, whether 

or not it is relevent to the Statement of Reasons, and whether 

or not the person concerned has had an opportunity to rebut 

it. 
The determination by the Hearing Board is in some circumstances final 
and in other circumstances subject to further consideration by the Review 
Board. 867.4-7. The determination by the Review Board is itself subject 
to "Reversal by the Secretary of Defense, or reversal by the joint agree- 
ment of the Secretaries of the three military departments at the request 


of one of such Secretaries. "' 867. 4-8 (c)(3). 


The contrast between the authorized procedure for denying or re- 
voking security clearance to a person in private employment and the 
action taken by appellee officers against Rachel Brawner could not be 
more glaring. The officers in this case arrogated to themselves authority 
which was never conferred. They presumed to pronounce final judgment 
with no notice, no specification of charges, no opportunity to answer or 
be heard, and no standards. The First Annual Report of the Industrial 
Personnel Security Review Program discloses that about 60 percent of 
the cases referred by security officers result in the grant of clearances 
pursuant to the procedures prescribed by the regulation.- The United 
8 





First Annual Report, Industrial Personnel Security Review Program, p.3 
(1956): 

To summarize the scope of operations, during the year beginning in 
July 1955 and ending July 31, 1956, 418 cases were considered under the 
program after being referred to the Director, Office of Industrial Personnel 
Security Review, by the three Services with a recommendation that clearance 
be denied or revoked. Of this number, after careful consideration, and after 
clarifying the available information where necessary, the Screening Board 
was able to conclude that a clearance should be issued in 250 cases. 

(footnote continued on page 29) 
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States has not in this case authorized the Security Officer or the Superin- 
tendent of the Naval Gun Factory to make an ex parte determination which 


experience has shown results in a 60 percent incidence of error. 


(d) Denial of security clearance does not require discharge of a 
nongovernmental employee. Section 67.1-3(b) of the regulation provides 
that: "Since a clearance relates only to access to classified defense in- 
formation, the denial or revocation of a clearance to a contractor or con- 
tractor employee does not preclude his participation in unclassified work." 
As stated in the First Annual Report, Industrial Personnel Security Re- 
view Program, pp. 11-12 (1956): 


One further area deserves mention in this report. Our 
experience over the past year indicates that a few Depart- 
ment of Defense contractors have been unnecessarily harsh 
lew in treating adverse decisions at any level as grounds for dis- 
missal, rather than as a mandate to limit such an employee's 
ct access by transfer, another job, or in other ways. 
"e- The situation is complicated by the delicate position of the 
t : Department of Defense when it enters into the relations be- 

tween a contractor and its employee, a matter in which the 
Department, although it has great concern, has no right to 
intrude itself. 


We have at least an educational role to play under these 
circumstances, however, and we have taken steps to carry 
out that role. Conferences have been held between various 
segments of industry and Government officials interested 
in industrial security. These conferences, with their inter- 
at change of viewpoints, are useful and are being continued. 


rity 


It would appear that education should begin closer at home. We 
cannot believe, under a regulation which states that denial of clearance 


“does not preclude . . . participation in unclassified work," that there 


2S (footnote continued from preceding page) 

In the remaining 168 cases, the Board concluded that a clearance 
was not warranted and issued a Statement of Reasons. The individuals 
concerned elected to default in 45 cases, and final denials were issued in 
accordance with the Regulation. 

Fifty-one cases were decided by Board action during the year, and 
after carcful examination in the Director's Office, 31 final denials were 


issued. Clearance of access to classified defense information was directed 
2] in the other 2U cases. 
nce 
er 
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was the slightest authority for causing Rachel Brawner to lose her job 
as a short order cook in a cafeteria. 


3. The Concessionaire Agreement does 
not confer authority upon the appellee 
governmental officers. 


The appellee governmental officers have advanced as the basis for 
their action that provision of the Concessionaire Agreement under which 
the Company agreed not to "engage, or continue to engage, for operations 
under this Agreement, personnel who ... fail to meet the security re- 
quirements or other requirements under applicable regulations of the 
Activity as determined by the Security Officer of the Activity" (J. A. 32- 
33, 59-60, 62-63, 68-69). In the court below reliance upon the Conces- 
sionaire Agreement was abandoned. It is nevertheless desirable to treat 


with it, because it sharpens the absence of authority for the action taken. 


It is plain that, as the appellee officers are without authority in the 
absence of the Concessionaire Agreement, the agreement itself cannot 
confer any authority which does not otherwise exist. All that the agree- 
ment does is to reduce to writing the arrogation of authority never con- 
ferred. The lack of authority is no less because the officers have con- 
tracted in advance to require another to do that which they have no right 
to demand. Surely the private employer can be no source of authority for 
action taken by the officers; all that the agreement with the private em- 
ployer manifests is the employer's acquiescence in the officers' demand. 
But authority to execute or require performance of the agreement must 
be derived from a source other than the agreement; and as such authority 
does not independently exist, the action of officers pursuant to the agree- 
ment is no more valid than action pursuant to an executive order in con- 
flict with a statute, or a statute in conflict with the Constitution. Positing 
just such a case as this, A.A. Berle,Jr., recently wrote (Berle, The 20th 
Century Capitalist Revolution, pp. 96,99 (Harcourt Brace & Co., 1954)): 


Without such authority, the Federal Government has no 
more right to demand that the General Electric discharge the 
three men than you or I might have. Nor can it enlarge its 
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powers by any form of contract it may exact from General 
Electric or any other corporation. All it can do by that is 
to get General Electric into trouble. 


~*~ * * 


This would seem to be the position of a corporation 
which discharges men in conformity with a clause ina 
government contract -- if it be found that the direction 
given to it by the government agency was given without 


valid authority, or that the procedure in applying it vio- 
lated due process of law. 


To rely upon the Concessionaire Agreement to validate or authorize the 


discharge of Appellant Brawner is indeed to attempt to lift oneself by 
9 


one's own bootstraps. 


Furthermore, Section 5(b) of the Concessionaire Agreement, in- 
sofar as it purports to affect the wages, hours, and working conditions 
of the employees whom the Union represents, is in any event invalid be- 
cause in conflict with the National Labor Relations Act. The National 
Labor Relations Board certified, and the collective bargaining agree- 
ment recognizes, the Union as the exclusive bargaining representative of 
the employees working in the cafeterias operated at the Naval Gun Fac- 


tory (supra, pp. 3-4). Section 9(a) of the National Labor Relations Act 
provides that: 


Representatives designated or selected for the purposes 
of collective bargaining by the majority of the employees ina 
unit appropriate for such purposes, shall be the exclusive rep- 
resentative of all the employees in such unit for the purposes 
of collective bargaining in respect to rates of pay, wages, 
hours of employment, or other conditions of employment. .. . 


"The National Labor Relations Act makes it the duty of the employer to 


bargain collectively with the chosen representative of his employees. 
® Furthermore, independently of all that we have already shown and will estab- 
lish, the lack of authority to enter into Section 5(b)(iii) of the Concessionaire 
Agreement is further demonstrated by the Department of Defense regulation re- 
ported in 32 CFR, 1956 Supp., 7. 104-12. That regulation sets forth the form of 
"Military Security Requirements" clause which is to be inserted "in all contracts 
which are classified by a Department as 'Confidential,' including 'Confidential- 
Modified Handling Authorized, ' or higher and in any other contracts the perfor- 
mance of which will require access to such classified information or material... ."' 
There is no resemblance between the required clause and Section 5(b)(iii) of the 


Food Services Concessionaire Agreement. 
10 








49 Stat. 449 (1935), as amended, 29 U.S. C. 88 151-68 (1952). 
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The obligation being exclusive, see §9(a) of the Act, 29 U.S.C. 8159(a), 


it exacts 'the negative duty to treat with no other.' N.L.R.B. v. Jones & 
—————— 
Laughlin Steel Corp.» 301 U.S. 1,44; and see Cesta Ry.Co. v. System 


Federation, 300 U.S. 515, 548-549." Mew Photo Supply Corp. v. N.L. N.L.RB, 
321 U.S. 678, 683-684 (emphasis added). And, of course, "collective bar- 


gaining extends to matters involving discharge actions. . . ." Inland Stee! 
—_—_————— 
Co. v. N.L.R.B., 170 F.2d 247, 252 (C.A.7), cert. denied, 336 U.S, 960, 


In this case, by contracting with the Board of Governors of the 
Naval Gun Factory to discharge employees who allegedly fail to meet 
the standards prescribed by Section 5(b) of the Food Services Conces- 
sionaire Agreement, the Company violated its statutory duty "to treat 
with no other" than the Union "in respect to rates of pay, wages, hours 
of employment, or other conditions of employment." A contract which 
is the product of an employer's violation of his statutory duty cannot 
stand. J.I. Case Co. v. N.L.R.B., 321 U.S. 332,337; National Licorice 
Co. v. N.L.R.B., 309 U.S. 350, 364. Without the Union's concurrence 
in it)? no contract between the Company and a third party which affects 
wages, hours, or. working conditions can bind the Union or the employees 
it represents. Section 5(b) of the Food Services Concessionaire Agree- 
ment, insofar as it is sought to be appliedto this case, falls as a result 


of its incompatibility with the National Labor Relations Act. 


Accordingly, Section 5(b) does not, and cannot, authorize or vali- 


date the action taken by the appellee officers against Appellant Brawner. 


- See also, J. I. Case Co. v. N.L.R.B., 321 U.S. 332; Order of Railroad ad Tele- 


graphers v. v. Railway Exp Express Agency, Agency, 321 U.S. 342; May Dep't Stores | Vv. 
N.L.R.B., 326 U.S.376, 384; Ford Motor Co. v. Huffman, 345 U.S. 330, 336- 340; 
Steele v. Louisville & & Nashville Railroad Co. 323 U.S. 192, 200; Graham v. 


Brotherhood of Locomotive Firemen & E Enginemen, 338 U.S. 232, 238; Conley v. 
Gibson, 355 U.S. 41, 46. 


12 














Not only has the Union never concurred in Section 5(b) of the Company's agree- 
ment with the Board of Governors, it did not even know of the existence of 
this agreement until it was uncovered in this case (J.A. 14, 48-49). 
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4. The miscellany upon which the govern- 


mental appellees rely does not Support 
their claim that their action was authorized. 





In the court below, citing a miscellany of matter (J. A. 108-122), the 
governmental appellees contended that their action was authorized. 

1. We have shown that neither in public nor private employment has 
the United States ever authorized any governmental officer to formulate his 
own undisclosed security requirements and summarily to cause the dis- 
charge of an employee, without any explication of the underlying reasons 
or any opportunity to know or meet the evidence, upon his bare say-so that 
the employee fails to meet those requirements. We have shown that, as to 
a civilian governmental employee, Congress has by statute withheld any 
such power, and, indeed, as construed by the Supreme Court in Cole v. 
Young, 351 U.S. 536, Congress has limited the applicability of the statute to 
employees holding sensitive positions (supra, pp. 22-24). And, as to persons 
in private employment, by the Industrial Personnel Security Review Regu- 
lation promulgated by the Secretary of Defense, the power has similarly 
been withheld in private employment (supra, pp. 24-30). The governmental 
appellees’ argument must come down, therefore, to the contention that what 
the United States does not permit as to any other employee, whether in pub- 
lic or private employment, it somehow authorizes as to that one group of 
persons in private employment who work within the Naval Gun Factory. 

The governmental appellees meet this insurmountable difficulty with their 
position by ignoring it. But the force of the showing does not cease to exist 
because they choose to disregard it. 

2. In the court below, to show authority, the governmental appellees 
stated (Memo. p. 18): "During the period of her employment by the defendant 
Restaurant, the plaintiff Brawner's status on the premises of the Naval Gun 
Factory was that of a 'visitor.' *** It is clear that the Commanding Offi- 
cer of the Naval Gun Factory has authority to regulate or prohibit entrance 
on the property under his command. His action in requiring Brawner to 
relinquish her badge was pursuant to lawful authority." 

Principal reliance to support this contention is placed upon Chapter 


14, Visitor Control, United States Navy Security Manual For Classified 
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Matter. It is doubtful that the governmental appellees can even rely on 
this manual as a source of authority in the absence of its publication in the 


Federal Register. But if they can, it does not support their position. 
ed This manual is not published in the Federal Register and is not otherwise pro- 
curable by purchase. The only copy that appellants' counsel has been able to 
obtain is that given to him by governmental appellees' counsel. Section 3(a) of the 
Administrative Procedure Act (60 Stat.237,5 U.S.C. $1001, et seq.) explicitly 
provides that: 
Every agency shall separately state and currently publish in the 
Federal Register (1) descriptions of its central and field organization 
including delegations by the agency of final authority and the established 
places at which, and methods whereby, the public may secure information 
or make submittals or requests; (2) statements of the general course and 
method by which its functions are channeled and determined, including 
the nature and requirements of all formal or informal procedures avail- 
able as well as forms and instructions as to the scope and contents of all 
papers, reports, or examinations; and (3) substantive rules adopted as 
authorized by law and statements of general policy or interpretations for- 
mulated and adopted by the agency for the guidance of the public, but not 
rules addressed to andserved upon named persons in accordance with law. 
No person shall in any manner be required to resort to organization or pro- 
cedure not so published. 
The questions put by Mr. Justice Brandeis during oral argument in Panama Refining 
Co. v. Ryan, 293 U.S. 388, might well be asked here (Mason, Brandeis, A Free Man's 
Life, p. 618 (1946) ): 
The New Deal was introduced to the Court under most inauspicious 
circumstances, December 10, 1934, when government attorneys argued 
on behalf of the validity of certain orders of the President issued under 
the NIRA [National Industrial Recovery Act] which purported to authorize 
him to prohibit the transportation in interstate commerce of "hot oil",i.e., 
of oil produced in violation of state government laws. Counsel in opposition 
complained that their client was arrested, indicted, and held in jail several 
days for violating a law that did not exist. The client said he had seen only 
one copy of the code and that was in the "hip pocket of a government agent 
sent down to Texas from Washington. "' Brandeis was immediately aroused. 
Here, surely, was proof of what happens when bigness afflicts government. 


"Who promulgates these orders and codes that have the force of 
law ?" the Justice asked. 


"They are promulgated by the President, and I assume they are on 
the record at the State Department," the government's attorney replied. 
"Is there any official or general publication of these executive orders?" 
"Not that I know of." 
"Well, is there any way," Brandeis pursued, "by which one can find 
out what is in these executive orders when they are issued?" 


"I think it would be rather difficult, but it is possible to get certified 
copies of the executive orders and codes from the NRA [National Recovery 
Administration], "' government counsel replied somewhat lamely. 


34 


on 


in the 


. pro- 
> to 
' the 


WV. 
ro- 


efining 
ree Man's 


on 
ral 
ly 


nt. 


rs?" 


SECURITY AND CONSTITUTIONAL RIGHTS 2133 


(a) To presume that the procedures for "Visitor Control” are 
applicable requires the eee that Appellant Brawner is properly 
identified as a 'visitor."" Plainly she is not. For the full six and one- 
half years before her discharge on November 15, 1956, except for vaca- 
tions, holidays, and very infrequent absences, Appellant Brawner worked 
every day at the Bellevue Annex Cafeteria, Monday through Friday, from 
6:00 a.m. to 3:00 p.m. (J. A. 6, 39-41, 90, 123). It is a perversion of lan- 
guage to describe —_ as a visitor or her attendance within the Naval Gun 
Factory as a visit. 

(b) The Naval Gun Factory itself does not describe persons in Ap- 
pellant Brawner's position as ''visitors."' Instead such a person is known 
as a sponsored employee" (J. A. 67). The term "sponsored employee" 
distinguishes the person from a "Government employee" (ibid. ). It refers 
to "people going to work in the Naval Gun Factory, . . [as] in the restaurants 
or cafeterias, or the officers' mess, or the Navy Exchange Store... that 
employ civilians, but are not Government employees..." (ibid. ). To iden- 
tify Appellant Brawner as a sponsored employee, as the Naval Gun Factory 
does, makes sense. But to refertoher as a "visitor", despite her every- 
day employment within the grounds for six and one-half years, is as ridi- 


culous as it would be to refer to a governmental employee as a "visitor." 


(c) Section 1411 of the "Visitor Control" procedure, titled "Es- 
corting Visitors’, discloses on its face that this procedure has no appli- 


cation to a person regularly employed within the Naval Gun Factory. It 
states that: 
l4 


We assume that governmental appellees' counsel will make the manual in its 
entirety available to the Court. 


15 . i er aa ‘ 
> Webster's New International Dictionary, Second Edition, Unabridged, de- 

fines visitor as "One who makes a visit; one who comes or goes to see a person 
or place, as for friendship, charity, sightseeing, etc." 


35 











2134 SECURITY AND CONSTITUTIONAL RIGHTS 


All visitors, except members of the United States 

Armed Services, who have been properly cleared, shall 

be escorted. "Escorts" are responsible to commanding 
officers to assure that the visitor has access to only that 
information for which he has been authorized. When avail- 
able, escorts shall be members of the naval service. Ifa 
member of the naval service is not available, a competent 
employee of the Naval Establishment may be designated. 


If Appellant Brawner were truly a ‘visitor, '' she could not be 
present within the Naval Gun Factory exept if "escorted."’ Appellant 
Brawner, as common sense would alone manifest, has never been es- 


corted. As she states in her uncontroverted affidavit (J. A. 122-123): 


1. At no time during the full period of my employment 
at the Bellevue Annex Cafeteria of the Naval Gun Factory, 
when I came to work each morning, was I ever escorted by 
anyone from the gate of the Bellevue Annex to Building 65 
(the place within the Annex where the cafeteria is located 
and where I worked). I was never escorted from Building 
65 to the gate when I left work each aftegsnoon. I had no es- 
cort at any time during any part of the day that I was within 
the Bellevue Annex. 


2. At the time I first started working at the Annex, be- 
fore the guards came to know me, upon approaching the gate 
in the morning to go to work,I placed my identification badge, 
which was suspended on a chain, about my neck. I walked 
through the gate without ever being stopped and proceeded 
directly to my place of work. The guard could observe the 
badge on me. He never inspected it. After I became known 
to the guards, I didn't put the identification badge on, because 
the guards knew me and let me through just on seeing me. 


The same thing happened when I left work in the afternoon. 
At first, I put the badge on me, but after the guards came to 
know me, that wasn't necessarv. 


At no time while I was working in the cafeteria did I 

wear the identification badge. 

(d) A reading of the Visitor Control” procedure as a whole shows 
that it has no application to persons like Appellant Brawner regularly em- 
ployed within the Naval Gun Factory. It is not geared to them. It has no 
rational relation to them. Indeed, Section 1402 states that “A visitor to 
a naval shore establishment is any person who is not attached to or em- 


ployed by the gommand or staff using that Station as headquarters.” 
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(Emphasis supplied.) While a person like Mrs. Brawner is not employed 
by the com mand or staff, he would seem to be "attached to" it within the 


meaning of Section 1402. 


3. We have shown that the "Visitor Control" procedure of the 
Manual cannot fairly be said to apply to Appellant Brawner. We now 
show that Chapter 15 of the Manual, titled "Personnel Security Investi- 
gations And Clearances For Access To Classified Matter," affirmatively 
negatives the Manual as any source of authority for the action taken by 


the governmental appellees. 


(a) Section 1501(1) of the Manual states that: 


The Chief of Naval Operations (Director of Naval Intelli- 
gence), when requested by competent authority, shall be re- 
sponsible for conducting security investigations of the follow- 
ing: 


a. Military and civilian personnel of the Naval 
Establishment. 


b. Private contractors and contractors’ employees 
requiring access to classified matter. (Refer to 
Armed Forces Industrial Security Regulation, OPNAV 
Instruction 5540.8.) (Emphasis supplied.) 


Section 1509, entitled "Investigation Requirements For Contractor 
Personnel,"’ similarly states, ''Refer to Armed Forces Industrial Se- 


curity Regulation, (OPNAV Instruction 5540. 8)."" (Emphasis supplied. ) 


Appellant Brawner is properly identified as in the class of "con- 
tractors’ employes" or "Contractor Personnel." In order to ascertain 
the status of such employees, insofar as security investigation goes, we 
are referred by Sections 1501(1) and 1509 to the Armed Forces Industrial 
Security Regulation. It is therefore appropriate to look to that Regulation 
to determine what authority, if any, is there conferred to support the 


action of the governmental appellees. 








a d ita 
The inapplicability of the term "visitor" to Appellant Brawner is similarly 


borne out by a comparison of Articles 0733 and 0734 of the Navy Regulations 
(J.A, 114-115). Article 6733 refers to "Rules for Visits”. But Article 0734 
separately enumerates "Dealers, Tradesmen, and Agents." 
37 
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17 
The Regulation may be found at 20 Fed. Reg. 6773. ‘Section a Oe 
202(a) of the Regulation provides that: 


Responsibility for effecting contractor personnel security 


clearances. (a) Those personnel security clearance actions 
required in connecticn with the granting of a facility security 
clearance (see 872. 2-107) shall be accomplished by the Mili- 
tary Department assigned security cognizance of the facility. 
Those additional personnel security clearance actions re- 
quired in connection with a contract will be accomplished by 
the contracting Military Department, except those which are 
indicated herein to be accomplished by management. When 
the cognizant Military Department is different from the con- 
tracting Military Department, the cognizant Military Depart- 
ment shall forward the completed forms required for clearance 
to the security office of the contracting Military Department 
for processing. The clearing authority shall complete all 
actions necessary for the granting of a personnel security 


clearance and will determine whether to grant the clearance _ 
or refer the case to the Director, Office of Industrial Personnel 
Security Review in accordance with the Industrial Personnel 
Security Review Regulation. Subject to the provisions of 73.3- 
209, any prior industrial security personnel clearance actions 
that may have been accomplished by any Military Department, 
provided these actions meet the standards prescribed in this 
part, shall not be duplicated, but shall be accepted by the 
Military Department effecting the personnel security clearance. 
[Emphasis supplied. | 


Thus this regulation unambiguously provides that personnel se- 
curity clearance of contractor personnel, if it is not to be granted, shall 
be referred "to the Director, Office of Industrial Personnel Security Re- 
view in accordance with the Industrial Personnel Security Review Regu- 
lation."’ The latter regulation is precisely that regulation which we have 
earlier described (supra, pp24-30). And we there showed that this regu- 


lation not only does not confer, but negatives, any authority for the action 
_ Codification of this regulation was discontinued on April 30, 1956. 21 Fed. Reg. 
2814. It was superseded apparently in February 1957 by another regulation of 
identical title and substantially the same purport. The new regulation is reported 
in 2 Gov't. Sec. & Loy. Rep. 25:4 (Feb. 1957). We have been unable to find it in the 
Federal Register. Section 2-202 ef the new regulation corresponds to the section 
quoted in the text. The underscored part of the quoted section appears in identical 
form in the new section except for the addition of the word "military" before the 
words "clearing authority. '' The applicability of the Industrial Personnel Security 
Review Regulation is further confirmed by sections 2-203(f)(1) and 2-209 of the 


new regulation, as it was by corresponding sections 72.2-203(f)(1) and 72.2-209 
of the old regulation. 
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of the governmental appellees. Thus the very Manual upon which the 
governmental appellees now rely points unmistakably to the conclusion 


of lack of authority. 


(b) As we have shown, the Industrial Personnel Security Review 
Regulation is not applicable to a contractor employee, like Appellant 
Brawner, who has no access to classified information; the policy of the 


United States as to such employees is to leave them alone (supra, p. 25). 


The Manual upon which the governmental appellees now rely im- 
plicitly recognizes this. The opening footnote to Chapter 15, concerning 
"personnel security investigations," states that: 


The provisions of this chapter relate only to the investi- 
gative and clearance requirements for access to classified 
matter and have no bearing on the investigative requirements 
for employment of civilian personnel within the Naval Estab- 
lishment or the acceptance of personnel for the naval service. 
Requirements relating thereto are contained in appropriate 
instructions issued by the Bureau of Naval Personnel, the 
Office of Industrial Relations, Commandant of the Marine 
Corps, or higher authority. 


We have been directed to no instructions, presumably because there are 
none, issued by the Office of Industrial Relations authorizing the action 


of the governmental appellees. 


4. In the court below the governmental appellees refered fleetingly 
to Department of Defense Directive 5200.8 (J. A. 119-122). The relevance 
of the Directive is not apparent upon a reading of it. It may be noted, in 
addition, that Section V(B) of the Directive states that (J. A. 122): "Regu- 
lations issued pursuant hereto shall be posted in a conspicuous and appro- 
priate place, and shall make appropriate citation of this designation and 
the Public Law under which the designation is made."' We are referred 
to no regulations issued "pursuant hereto". So far as appears, whatever 
authority might be conferred by this Directive to promulgate regulations 


has not been exercised to any degree relevant to the question here. 
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2. The lack of authority is further shown by the consideration of 
three factors. 

(a) The Superintendent of the Naval Gun Factory has never relied 
upon any of the purported sources of authority which the governmental 
appellees now tender. On the contrary, he has explicitly stated, in the 
context of direct inquiry on the subject, that he relied upon Section 2(b) 
(iii) of the Concessionaire Agreement (J. A. 32-33, 59-60). Surely if the 
sources now tendered were in fact in point, the Superintendent would have 
known of them and invoked them. And in the court below the governmen- 
tal appellees did not challenge our position that the Concessionaire Agree- 
ment. as we have shown, does not constitute a valid source of authority 


(supra, pp.30-32 


(b) Whenever the United States has in fact intended to contro! em- 
ployment, either public or private, on the basis of security requirements, 


it has manifested its intention unequivocally, whether by statute, execut 


ve 
order, or regulation. This is true of government employees (64 Stat. 476. 
Yo 


9 USC 822-1: Cole v. 351 U.5. 536), of private employment (In- 


dustrial Personne! Security Review Regulation, 32 CFR, 1956 Supp. , 67), 
and of merchant seamen (Parker I t “et £20 Tee (Cem oT. 
has never been content with the anonymities which the g ernmental 


appellees now invoke. It has always published the relevant documents in 
the Federal Register whether these were an executive order or a regula- 
tion. And the documents have never been such that it was necessary to 

guess that their meanir 


iy Was directed to controlling employment on the 


basis of security rements. 


(c) The Supreme Court has firmly established that, if employment 
1s to be governed by security requir¢ ent the a rity must be « 
plicitly stated, and will not be enlarged T mpli ion. Peters 1 
Hobby, 349 U.S. 331: Cole v. Young, 301 U.35. 536: Ser Du 
354 U.S. 363. See also, Coleman v. B ket, 23° PF. 2a 661-(C..A. Dit 
This was ayain illustrated by the Sup: ‘ irt in direct] elated \- 
texts just recently. Harn Bru ! S. } 1-583: Kent 
Dulles, 357 U.S. 116.12 T} ch reflects concern for t 
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"gubstantial rights affecting the lives and property of citizens [which] 
are at stake"’ (Peters v. Hobby, 349 U.S. 331, 347); it also reflects de- 
ference to the '‘duty to avoid deciding constitutional questions presented 
unless essential to proper disposition of a case" (Harmon v. Brucker, 
355 U.S. at 581). The sources of authority now tendered by the Govern- 
ment do not begin to measure up to the tight test of authority that the 


Supreme Court decrees. 


6. Even if it could be said that the miscellany relied upon by the 


governmental ippellees authorized their action, there is no underlying 
statutory authority to Support any such administrative assumption of 
power. In the absence of statutory authority, any subsidiary adminis- 
trative regulation is itseif without sanction. The "right to work" has 
frequently een ‘included in th ncept of ‘liberty’" (Railway Em- 
ployees' Dep't. v. Hanson, $41 U.S. 229,234), and if "that ‘liberty’ is 


to be regulated, it must be pursuant to the law-making functions of 


Congress."’ Kent v. Dulles, 357 U.S. 116,129. 


This aside, if any authority can be derived from the miscellany, 
it comes down to authorizing the Superintendent of the Naval Gun Factory 
to do as he pleases. ‘'No Standards are specified. . . . No criteria are 
available. . . ."" Pederson v. Benson, 255 F. 2d 524, 527 (C.A.D.C.). 
The Superintendent is pounded by nothing but his uncontrolled will. To 
place such unchannelled and ungoverned power in the hands of an offi- 


cial is itself an invalid delegation of authority. 


This Court's decision in Pederson v. Benson, supra, illustrates 
the point. A subordinate of the Secretary of Agriculture, acting under 
the latter's authority, refused to release appellant's giraffe which was 
held by the official pursuant to purported authority vesting “unregulated 
discretion” in him (255 F.2d at 527). Appellant successfully sued to 
secure the release of the giraffe. Said the Court, "we perceive no basis, 
and none has been demonstrated, upon which a government officer may 
impose an ad hoc system of licensure upon any citizen" (id. at 528); 


“here we find no regulations, no prescribed standards, no proscription 
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by statute or otherwise’ (ibid. ); "He may . . . issue valid regulations to 
effectuate the statutory intention. But he must issue them only in accor. 


dance with prescribed standards -- he may not ‘exercise an unfettered 


discretion to make whatever laws he thinks may be needed or advisable**+ | 


and 'they are valid only as subordinate rules and when found to be within 


the framework of the policy which the legislature has sufficiently defineg'" 
(id. at 529). 


We think a man's job is as important as a man's giraffe. The 
Superintendent of the Naval Gun Factory, no more than the bureau chief 
of the Department of Agriculture, can be authorized to do as he pleases, 
If such power has been delegated, the delegation is fatally defective, for 


there are no standards ‘adequate to pass scrutiny by the accepted tests," 
Kent v. Dulles, 357 U.S. 116,129. 


7. Perhaps as good a demonstration of the lack of authority of 
appellee officers to cause the discharge of Appellant Brawner is their 
answer to the interrogatory directed to this question. Appellee officers 
were asked to ''state in detail the authority by which you support the 
action taken by you" (J.A.98). Their answer to this interrogatory is that 
(J. A. 100): 


This interrogatory calls for a conclusion of law which 
defendants are not required to answer, however the defen- 
dants refer the plaintiffs to the following. 

The United States Constitution. 

The United States Code and United States Statutes 
at large. 

United States Navy Regulations, 1948, as amended. 

United States Navy Security Manual for Classified 
Information. 


This contemptuous and arrogant response is characteristic of the high- 
handed action of the appellee officers in this case. It bespeaks manifest 


disregard of authority rather than scrupulous concern to Stay within its 
bounds. 
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B. Assuming The Action Of Appellee 
Officers Was Authorized, Such 
Action Is Incompatible With 
Constitutional Guarantees. 


If it could be said that the appellee officers’ action were authorized, 
it is plain that no authority which would permit action of the kind taken 
in this case would be compatible with due process of law. It shocks a 
civilized conscience to suggest that a federal officer could be consti- 
tutionally empowered to formulate his own undisclosed security require- 
ments and summarily to cause the discharge of a person in private em- 
ployment, without any explication of the underlying reasons or any 
opportunity to know or meet the evidence, upon his bare say-so that the 


employee fails to meet those requirements. 


We cannot add to what Mr. Justice Frankfurter said in concur- 


rence in Joint Anti- Fascist Refugee Com. v. McGrath, 341 U.S. 123, 160- 
174, in condemning the Attorney-General's designation of an organization 


as subversive without notice or hearing. He stated in part (id. at 161- 
162, 165-166, 170, 171-172): 


Yet, designation has been made without notice, without 
disclosure of any reasons justifying it, without oppor- 
tunity to meet the undisclosed evidence or suspicion on 
which designation may have been based, and without op- 
portunity to establish affirmatively that the aims and acts 
of the organization are innocent. It is claimed that thus to 
maim or decapitate, on the mere say-so of the Attorney 
General, an organization to all outward-seeming engaged 
in lawful objectives is so devoid of fundamental fairness 
as to offend the Due Process Clause of the Fifth Amend- 
ment. 


Fairness of procedure is‘''due process in the primary 
sense." Brinkerhoff-Faris Trust & Sav.Co. v. Hill, 281 
US 673,681. It is ingrained in our nationa! traditions and 
is designed to maintain them. In a variety of situations the 
Court has enforced this requirement by checking attempts 
of executives, legislatures, and lower courts to disregard 
the deep-rooted demands of fair play enshrined in the Con- 
Stitution. "'[T his court has never held, nor must we now 
be understood as holding, that administrative officers, when 
executing the provisions of a statute involving the liberty of 
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persons, may disregard the fundamental principles that 
inhere in 'due process of law' as understood at the time 
of the adoption of the Constitution. One of these principles 
is that no person shall be deprived of his liberty without 
opportunity, at some time, to be heard, ....'' Japanese 


Immigrant Case (Yamataya v. Fisher), 189 U.S. 86,100, 
101. "“[Bly ‘due process’ is meant one which, following 
the forms of law, is appropriate to the case, and just to 
the parties to be affected. It must be pursued in the ordi- 
nary mode prescribed by the law; it must be adapted to 
the end to be attained; and wherever it is necessary for 
the protection of the parties, it must give them an oppor- 
tunity to be heard respecting the justice of the judgment 
sought." Hagar v. Reclamation Dist. 111 US701, 708. 
"Before property can be taken under the edict of an ad- 
ministrative officer the appellant is entitled to a fair 
hearing upon the fundamental facts."' Southern R. Co. v. 
Virginia, 290 U.S. 190,199. '*Whether acting through its 
judiciary or through its legislature, a State may not de- 
prive a person of all existing remedies for the enforce- 
ment of a right, which the State has no power to destroy, 
unless there is, or was, afforded to him some real oppor- 
tunity to protect it.'' Brinkerhoff-Faris Trust & Sav.Co.v. 
Hill, supra, 281 US at 682. 





-_* * * 


The construction placed by this Court upon legislation 
conferring administrative powers shows consistent respect 
for a requirement of fair procedure before men are denied 
or deprived of rights. From a great mass of cases, running 
the full gamut of control over property and liberty, there 
emerges the principle that statutes should be interpreted, 
if explicit language does not preclude, so as to observe due 
process in its basic meaning. [Cases cited. ] Fair hearings 
have been held essential for rate determinations and, gen- 
erally, to deprive persons of property. An opportunity to 
be heard is constitutionally necessary to deport persons 
even though they make no claim of citizenship, and is ac- 
corded to aliens seeking entry in the absence of specific 
directions to the contrary. Even in the distribution by the 
Government of benefits that may be withheld, the oppor- 
tunity of a hearing is deemed important. 


*- s+ ©¢ * 


The heart of the matter is that democracy implies re- 
spect for the elementary rights of men, however suspect 
or unworthy; a democratic government must therefore 
practice fairness; and fairness can rarely be obtained by 
secret, one-sided determination of facts decisive of rights. 


*-_ *£ * © 
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Man being what he is cannot safely be trusted with 
complete immunity from outward responsibility in de- 
priving others of their rights. At least such is the con- 
viction underlying our Bill of Rights. That a conclusion 
satisfies one's private conscience does not attest its 
reliability. The validity and moral authority of a con- 
clusion largely depend on the mode by which it was 
reached. Secrecy is not congenial to truth-seeking and 
self-righteousness gives too slender an assurance of 
rightness. No better instrument has been devised for 
arriving at truth than to give a person in jeopardy of 
serious loss notice of the case against him and oppor- 
tunity to meet it. Nor has a better way been found for 
generating the feeling, so important to a popular govern- 
ment, that justice has been done. 


And the evil is compounded, as Mr. Justice Douglas observed in 


concurrence in Joint Anti-Fascist Refugee Committee, when it is the 
rights of the individual which are at stake (id, at 178). As he also stated 
(ibid. ): 


Notice and opportunity to be heard are fundamental to 
due process of law. We would reverse these cases out 
of hand if they were suits of a civil nature to establish 
a claim against petitioners. Notice and opportunity to 
be heard are indispensable to a fair trial whether the 
case be criminal or civil. [Cases cited. |] The gravity of 
the present charges is proof enough of the need for notice 
and hearing before the United States officially brands 
these organizations as "subversive." No more critical 
governmental ruling can be made against an organization 
these days. It condemns without trial. It destroys without 
opportunity to be heard. The condemnation may in each 
case be wholly justified. But government in this country 
cannot by edict condemn or place beyond the pale. The 
rudiments of justice, as we know it, call for notice and 
hearing -- an opportunity to appear and to rebut the 


charge. 
Nor can we add to what the Court of Appeals for the Ninth Circuit 
has stated in Parker v. Lees, 227 F.2d 708 (C. A.9). In that case, 
x 
under an executive order issued pursuant to the Magnuson Act,” sea- 


men must have security clearance to serve on merchant vessels, which 


Exec. order No. 10173, 15 Fed. Reg. 7005, 7007. 


19 :' 
64 Stat.427, 50 U.S.C. 88 191, 192, 194. 


45 











2144 SECURITY AND CONSTITUTIONAL RIGHTS 


the Commandant of the Coast Guard grants if he is "satisfied that... 
the presence of the individual on board would not be inimical to the 
security of the United States." The plaintiffs in individual and class 
actions representing at least 150 others had been denied clearance after 
hearings which did not include presentation of evidence against them, 
The Court of Appeals stated the issue: "Is this system of secret in- 
formers, whisperers and tale bearers of such vital importance that it 
must be preserved at the cost of denying to the citizen even a modicum 
of the protection associated with due process?" 227 F.2d at 719. It 
concluded that "the system of screening here under attack constitutes 

a violation of due process" (id. at 720), declaring that "the time has not 
come when we have to abandon a system of liberty for one modeled o- 
that of the Communists" (id. at 721). What was condemned in Parker v., 


Lester is pale by comparison with what was done in this case. 


Recently, in entertaining a suit by a governmental employee for 
loss of his job, where the employee's tenure was wholly outside any 
statutory protection, this Court stated that: ''Persons situated as was the 
appellant are, we may assume, entitled to be free from dismissal on 
unconstitutional or flagrantly arbitrary grounds." Vitarelli v. Seaton, 
253 F.2d 338, 341, cert. granted, Oct.27,1958. The dismissal was sus- 
tained because the employee had been "given written charges, and an 
opportunity to answer them, together with a hearing." Id. at 342. Appel- 
lant Brawner, on the other hand, was given no charges, written or 
otherwise, no opportunity to answer, and no hearing. And, if anything, 
her interest in freedom from governmental interference with her private 
employment is superior to a governmental employee's interest in public 
employment. "The liberty [of persons in private employment] to follow 
their chosen employment is no doubt a right more clearly entitled to 
constitutional protection than the right of a government employee to ob- 
tain or retain his job."" Parker v. Lester, 227 F.2d 708, 717 (C.A.9). 
The only alternative to saying that Appellant Brawner was denied due 
process is to say that she is entitled to none. 
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Not only is this total subjection of the individual to the uncon- 
trolled will of the officers offensive to due process of law (Yick Wo v. 
Hopkins, 118 U.S. 356, 366-367); it also conflicts with the freedoms of 
speech, press, and lawful assembly guaranteed by the First Amendment. 
Under the regime of absolute governmental power manifest by this case 
the only safety of the citizen against official oppression -- if he is safe 
even then -- is to speak only banalities, to read or write only common- 
places, and to associate with none about whom an eyebrow could be 
raised. Anything less than unrelieved anonymity exposes the individual 
to the risk of governmental condemnation as a security risk without even 
the right to know the why or the where, much less to defend. In this 
environment every value that the First Amendment is designed to protect 
against governmental abridgment would perish. That the encroachment 
upon these values is indirect does not make it constitutionally less ob- 
jectionable. N.A.A.C.P. v. Alabama, 357 U.S. 449, 461; Speiser v. 
Randall, 357 U.S. 513, 518-519. So long as the First Amendment stands, 
the action of the appellee officers cannot. See, in addition to NAACP and 


Speiser, Watkins v. United States, 354 U.S.178; Sweezy v. New Hamp- 
shire, 354 U.S. 234. 


The Solicitor General of the United States decided not to seek 
certiorari in Parker v. Lester, supra. As Professor Davis has stated, 
"The Solicitor General's decision not to seek Supreme Court review of 
the Parker case gives it special significance, for it establishes the 
Government's policy of allowing seamen a chance to meet the evidence 
against them before they can be denied clearance to serve on American 
vessels. 20 We do not believe a different policy ought to be imputed to 
the Government in dealing with short order cooks working in cafeterias 
in the Naval Gun Factory. And the inference of lack of authority especially 
commends itself, for a conclusion that the action of the appellee officers 
in this case is authorized raises the gravest questions of constitutional 
30  —_— 


Davis, ''The Requirement Of A Trial-Type Hearing, "' 70 Harv. L. Rev. 193, 
239 (1956). 
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validity. It is elementary that that construction is to be adopted which 


avoids constitutional doubts 7? 


"That precept, of course, applies to this 
court as well as to the Supreme Court."’ Coleman v. Brucker, 257 F, aq 


661, 662 (C.A.D.C.). 


C. Appellants Suffered An Invasion Of 
Their Legal Rights; Those Rights 
Cannot Be Exorcised By Describing 
Them As A Privilege; And The Dis- 
trict Court Has Jurisdiction To Vin- 
dicate Them. 


In the court below, in an attempt to avoid the merits of the issue, 
the governmental appellees contended that: the complaint does not state 
a cause of action because neither appellant suffered an invasion of lega} 
rights; all that is involved is a privilege which may be granted or with- 
held at will; and this is a suit against the United States which cannot be 
maintained in the absence of the Government's consent. The contentions 


are without merit. 


1. Appellants Have Suffered 
Judicially Cognizable Injuries. 
° 
It is clear that "the claims presented. . . may be entertained by 
the District Court because. . . [appellants] have alleged judicially 


cognizable injuries.'' Harmon v. Brucker, 355 U.S. 579, 582. 


a) The injury to Appellant Brawner: Asa result of the action of 
the governmental appellees Brawner was deprived of her job at the Belle- 
vue Annex cafeteria which she had held for six and one-half years. Appel- 
lant Brawner suffered an invasion of her legal rights if the loss of a job 
is a legally cognizable injury. And of course it is. "It requires no argu- 
ment to show that the right to work for a living in the common occupations 
of the community is of the very essence of the personal freedom and 


opportunity that it was the purpose of the [Fourteenth] Amendment to 








United States v. Rumley, 345 U.S.41,45-46; Peters v. Hobby, 344 $3) 
338; United States cx rel. Attorney General v. Delaware and Hudson ( 


213 U.S. 366, 408. 
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secure." Truax V. Raich, 239 U.S. 33,41. It has "frequently" been 


"included in the concept of ‘liberty’ ....'' Railway Employees’ Depart- 
ment v. Hanson, 351 U.S, 225, 234. 


In Truax v. Raich, the employee sought an injunction restraining 
his employer trom complying with, and state officials from enforcing, a 
statute which unconstitutionally required the employer to discharge the 
employee. Rejecting the argument that the employee had no legally pro- 
tected interest in his job because it was ''an employment at will," the 


Supreme Court explained that (239 U.S. at 38): 


yee has manifest interest in the freedom of 
the employer to exercise his judgment without illegal 
rence or compulsion and, by the weight of au- 


th injustified interference of third persons 


is actionable although the employment is at will. 


Appellant Brawner stands in an a fortiori position. For her em- 
ployment was not at will. The collective bargaining agreement safe- 
guarded her against discharge or suspension "without good and sufficient 
cause’ (supra, p. 4). She surely has a legally protected interest 
against the ‘unjustified interference" with the retention of her employ- 
ment. 

Similarly, in Parker v. Lester, 227 F.2d 708 (C.A.9), the Court 
of Appeals for the Ninth Circuit held that merchant seamen had a legally 
protected interest in obtaining employment, and it struck down a security 
clearance system which unconstitutionally interfered with securing a job. 
Said the Court (id. at 713-714): 


The rights which plaintiffs seek to enforce and preserve 
are similar to those recognized and enforced in Truax v. 
Raich, 239 U.S. 33. Although the employment of which 
plaintiffs were deprived was prospective only, yet their 
right to earn a livelihood, like that in Truax, was entitled 
to protection at the hands of a court of equity. 








The loss of her job is not the only (although it is enough) legally 
cognizable injury which Appellant Brawner suffered. The action of the 


governmental appellees drastically impaired her opportunity to obtain 
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employment elsewhere. It also besmirched her reputation. As Oliver T. 


Palmer, business agent of the Union, testified at the arbitration hearing 
(J. A. 52): 


An employee who may be discharged as a security risk 

has not a ghost of a chance of getting a job in a Government 

cafeteria, and it is very difficult to obtain employment for 

any employee who has that tag on them, in any cafeteria. 

.That is a problem, and if they have that tag, it is almost 
impossible to find them another job. 

The short of the matter is that, from Truax v. Raich, 239 U.S, 33, 
through Service v. Dulles, 354 U.S. 363, courts of equity have vindicated 
the interest of the employee in freedom from unjustified governmental 
interference with his employment. Wieman v. Updegraff, 344 U.S. 183; 
Slochower v. Board of Higher Educ., 350 U.S.551; Peters v. Hobby, 
349 U.S. 331; Cole v. Young, 351 U.S. 536; Coleman v. Brucker, 257 F, 
2d 661 (C.A.D.C.). And in Greene v. McElroy, 254 F.2d 944, cert.. 
granted, Oct. 27,1958, while sustaining the validity of the Government's 
action in causing Greene's discharge from private employment, this 
Court stated "We have no doubt that Greene has in fact been injured" (id. 
at 952), "Nor do we doubt that, following the Government's action, some 


22 
stigma, in greater or less degree, has attached to Greene" (id. at 953). 


(b) The interest of Appellant Union: The Union too has a legally 
protected interest which the action of the governmental appellees invades. 


The Union is the party to the collective bargaining agreement by 
which the Company promised not to discharge or suspend employees "with- 
out good and sufficient cause" (supra, p.4). The action of the govern- 
mental appellees derogates from that contract. Surely the Union has a 
legally protected interest in maintaining the integrity of its agreement. 
Tennessee Electric Power Co. v. T. V.A., 306 U.S. 117, 137. 


It should be recalled that Greene was accorded at least the procedural safe- 
guards conferred by the Industrial Personnel Security Review Regulation, and 


the predecessor regulation (254 F.2d at $46-947), the very safeguards denied 
Appellant Brawner (supra, pp. 24-30). 
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The Union is also the exclusive bargaining representative of the 
employees working at the cafeterias of the Naval Gun Factory (supra, 
pp. 3-4, 14). That status confers upon it the authority and responsibility 
to represent the employees concerning wages, hours, and working con- 
ditions, including the terms of obtaining and retaining employment (supra, 
pp.31-32). The employees at the cafeterias range in number from 30 to 
35 (J. A. 124). The action taken by the governmental appellees is not 
confined to Appellant Brawner; the governmental appellees assert the 
power to do the same to anyone of the other 30 to 35 employees should 
they see fit. It is not simply the Union's right, but its duty, to safe- 
guard the employees it represents from this threat to their job security. 
The Union's status as the employees’ representative manifestly confers 
upon it full legal interest to maintain this action against the governmen- 
tal appellees in its own right. ''The National Labor Relations Act, as 
amended, gives a bargaining representative not only wide responsibility 
but authority to meet that responsibility. '' Ford Motor Co. v. Huffman, 
345 U.S. 330,339. The Union's nexus with the employees it represents 


suffices to confer standing upon it. N.A.A.C.P. v.. Alabama, 357 U.S.449, 
458-460. 


2. The Notion of Privilege. 
Disdaining to take cognizance of the injuries they have demon- 


strably inflicted and the legal interests they have plainly invaded, the 
governmental appellees asserted in the court below that all that is in- 
volved is the privilege of access to property it owns. But it is not bare 
access to the premises, unaffected by any other interest, which is involved. 
It is the loss of a job and the besmirching of a reputation which are at 
stake. Debarment from the grounds without these consequences would be 
one thing; with these consequences, it is quite another. A man's home 

may be his castle, but that does not mean he may drive his wife and 
children from it. Nor does the Government's ownership of the premises 

on which the Naval Gun Factory is located mean that officials may destroy 


the employment and besmirch the reputation of persons working within 
the grounds. 
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Control of access to governmental property does not empower a 
federal officer to act in excess of his authority or under an authority not 
validly conferred. Otherwise no governmental employee could ever have 
successfully challenged his ouster from public employment on security 
grounds. For the short answer to his protest would have been that the 
government cannot be required to permit him to work in a building it 
owns and from which his entry could be barred. But the Supreme Court 
has required the restoration to public employment of governmental em- 
ployees, both because the ouster was in excess of the authority conferred 
(Cole v. Young, 351 U.S, 536; Peters v. Hobby, 349 U.S. 331; Service v, 
Dulles, 354 U.S. 363), and because the authority conferred was consti- 
tutionally invalid (Wieman v. Updegraff, 344 U.S. 183; Slochower v. 
Board of Higher Educ., 350 U.S.551). See also, Coleman v. Brucker, 
257 F.2d 661 (C.A.D.C.). 


In a related context, where a governmental manager, installed by 
a federal agency to supervise a village owned by the federal government, 


denied a person the right to religious proselytism in that village, the 


Supreme Court held it to be no defense that "the federal Government owns 


and operates the village. **** Certainly neither Congress nor Federal 
agencies acting pursuant to Congressional authorization may abridge the 
freedom of press and religion safeguarded by the First Amendment." 


Tucker v. Texas, 326 U.S.517,520. As the Supreme Court said of a 


company-town wholly owned by a corporation, so with the premises of the 


Naval Gun Factory wholly owned by the Government, "We do not agree 
that the corporation's property interests settle the question. The State 
urges in effect that the corporation's right to control the inhabitants of 
Chickasaw is coextensive with the right of a homeowner to regulate the 
conduct of his guests. We cannot accept that contention. Ownership does 
not always mean absolute dominion. The more an owner,for his advan- 


tage, opens up his property for use by the public in general, the more do 


his rights become circumscribed by the statutory and constitutional rights 


of those who use it."’ Marsh v. Alabama, 326 U.S. 501, 505-506. Within 


out scheme of limited powers, federal officers are not lords of the manor 
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empowered to act without authority or under invalid authority. 


Thus, to cry privilege is not to exorcise constitutional rights, for 
"conditions imposed upon the granting of privileges or gratuities must 
be 'reasonable.'"’ Speiser v. Randall, 357 U.S.513,518. The serious 
injuries suffered and the serious legal interests asserted by the appel- 
lants cannot be therefore fobbed off by a jejune appeal to the notion of 
privilege.”* 


3. Sovereign immunity. 

Upon the premise that this action constitutes a suit against the 
United States which cannot be maintained in the absence of the Govern- 
ment's consent, the governmental appellees in the court below wrote a 
lengthy and irrelevant essay on sovereign immunity. The doctrine of 
sovereign immunity has no application to this case. As the governmental 
appellees admitted in the court below, ''Equity has jurisdiction to restrain 
a federal officer from doing or attempting to do acts which are in excess 
of his authority or under authority not validly conferred..." (Memo. 

p. 14). The complaint in this case is predicated precisely on the theory 
that the action taken by the governmental appellees is unauthorized; 
alternatively, if authorized, the action taken offends constitutional 
guarantees (J. A. 15). That an officer acts in the name of security does 
not mean that he may act in excess of his authority or under an authority 
not validly conferred (supra, pp.2+22). And so this case is within the 
“elementary” proposition "that action or inaction of a public officer be- 
yond or in want of statutory (or constitutional) authority may be corrected 
by suit against the officer individually and that the Government is not, 
under such circumstances, a necessary’party. . . ."" West Coast 
Exploration Co. v. McKay, 213 F.2d 582, 596 (C. A. D.C. ), cert. denied, 


347 U.S. 989. See also, Clackamus County v. McKay, 219 F.2d 479, 491 
(C.A.D.C.), dismissed as moot, 349 U.S.909. 


. For an illuminating discussion, see Davis, ''The Requirement Of A Trial- 
Type Hearing." 70 Harv. L. Rev. 193, 225-243 (1956). 
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The Supreme Court's decision in Harmon v. Brucker, 355 U.S, 
979, is a recent illustration of the proposition. There, the Supreme 
Court held that the Secretary of the Army was without authority to issue 
a discharge certificate in form other than "honorable" based on the 
soldier's preinduction activities, which, the Secretary found, showed 
that the soldier was a security risk. The Supreme Court rejected the 
Government's contention that the "courts are without jurisdiction to re- 
view those findings." It held that (id. at 581-582): 


In keeping with our duty to avoid deciding constitutional 
questions presented unless essential to proper disposition of 
a case, we look first to petitioners’ nonconstitutional claim 
that respondent acted in excess of powers granted him by 
Congress. Generally, judicial relief is available to one who 
has been injured by an act of a government official which is 
in excess of his express or implied powers. [Cases cited. | 
The District Court had not only jurisdiction to determine its 
jurisdiction but also power to construe the statutes involved 
to determine whether respondent did exceed his powers. If 
he did so, his actions would not constitute exercises of his 
administrative discretion, and, in such circumstances as 
those before us, judicial relief from this illegallity would 
be available. 


There is, accordingly, no question but that the District Court 
has jurisdiction to determine whether the action of the governmental 


24 
appellees was authorized, and, if authorized, constitutional. 


There is also no question but that, if their action is unauthorized or unconsti- 

tutional, the governmental appellees are answerable in money damages to 
compensate Appellant Brawner for the harm caused her. Damages are not re- 
coverable against a governne ntal officer where the claim is based on action which, 
although within the scope of valid authority, is taken from an improper motive. 
But that immunity exists only when the officers are "acting within the scope of 
their official authority....' Jones v. Kennedy, 73 App. D.C. 292, 121 F.2d 40, 42, 
cert. denied, 314 U.S. 665. "The decisions have, indeed, always imposed as a limi- 
tation upon the immunity that the official's acts must have been within the scope of 
his powers....'' Gregoire v. Biddle, 177 F.2d 579, 581 (C.A.2). See also, 
Spalding v. Vilas, 161 U.S. 483, 498-499; Cooper v. O'Connor, 69 App. D.C. 100, 
99 F.2d 135, 137-138; Gibson v. Reynolds, 172 F.2d 95, 98-99 (C.A.8), cert. 
denied, 337 U.S. 925 (The'question here is, as it is in all cases where this doc- 
trine of immunity is advanced, were these officials acting within the scope of their 
authority in the performance of the duties of their respective offices ?'') And so, 
where, as here, the gravamen of the claim is not improper motive, but action in 
excess of authority or authority not validly conferred, damages are recoverable 
if the claim is established. For the officer is then "stripped of his official or 
representative character and is subjected in his person to the consequences of his 
individual conduct." Ex parte Young, 209 U.S. 123, 160. 
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Il. APPELLANT BRAWNER WAS DISCHARGED BY THE 
COMPANY, IN VIOLATION OF SECTION 6 OF THE 
COLLECTIVE BARGAINING AGREEMENT, "WITH- 
OUT GOOD AND SUFFICIENT CAUSE." 


The liability of the Company for the discharge of Appellant 
Brawner rests upon Section 6 of the collective bargaining agreement 
between the Company and the Union by which the Company agreed "not 
to suspend or discharge any employee without good and sufficient cause” 
(supra, p. 4). The provision safeguarding an employee against discharge 
or suspension ''without good and sufficient cause" means that the test 
for retention in employment is whether the employee is a fit worker. 
Appellant Brawner clearly satisfies this test. Indeed, as the Company 
admits, ‘The employment record of Mrs. Brawner was completely satis- 
factory and she was above average in the discharge of her duties" (supra, 
p. 5). 

The injustice of Appellant Brawner's discharge is not disputed. 
As the Chairman of the Board of Arbitration stated at the arbitration 
hearing (J. A. 69-70): 


what opportunity did this woman have to state her 
case or to obtain any information, or get any clarification 
of the reason for the picking up of her badge, which is of 
course the pivotal orcrucial step in this whole proceeding ? 


All she was told was ‘surrender your badge", and des- 
pite efforts by the Union, and by the Union counsel, to this 
day she has not been told what the charge is against her. 


~* * 


Not only was there no hearing or no clarification or no 
specification, but not even a statement on which the ultimate 
conclusion was reached. It was just said that she was not 
satisfactory from a security standpoint, which may mean | 
anything. é 


* That it "may mean anything" is underscored by the Supreme Court's decision 


in Cole v. Young, 351 U.S.536, where the Court observed, in discussing the 
criteria laid down in an executive order for determining whether a governmental 
employee's retention in employment "is clearly consistent with the interests of 
national security, "' that these criteria include "non-loyalty--oriented facts which, 
in general, might reflect upon the employee's reliability, trustworthiness, or sus- 
ceptibility to coercion, such as dishonesty, drunkenness, sexual perversion, men- 


tal defects, or uther reasons to believe that he is subject to influence or coercion" 
(id. at 553). 
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And as the Company's designee on the Board of Arbitration stated on 
behalf of the Company at the hearing (J. A. 70): “Our position is heartily 
in accord with the viewpoint of the Union on this, and we are in entire 


agreement and we hold no brief for the Security Officer's actions. . . ." 


Nevertheless, the Company contends that it is not answerable 
for an unjust discharge which it effects, because it was acting at the be- 
hest of the appellee Security Officer pursuant to Section 5(b)(iii) of the 
Concessionaire Agreement. Had the Company, acting upon its own ini- 


tiative, discharged Appellant Brawner without more justification than 


its bare assertion that her security was in question, there would be no 
doubt that her dismissal would be "'without good and sufficient cause." 
Had the Company, acting upon the request of a private person or organi- 
zation, discharged Appellant Brawner without more justification than 
the bare assert f private person or organization that her se curity 


was in question, there would equally be no doubt. The essential question, 
therefore, is whether the identical discharge, because it is effected at 
the request of a governmental security officer, is for that reason with 
good and sufficient cause. For whether done on the Company's own 
initiative, at the request of a private firm or organization, or at the re- 
quest of a governmental security officer, the characteristics of the dis- 
charge are identical: it is a dismissal effectuated without any explication 
of what the security requirements constitute, without any statement of 
reasons explaining the ultimate conclusion that the employee fails to 
meet them, and without any hearing at which to know and meet the evi- 


dence supporting the conclusion. 


We have shown that the Security Officer's action towards Appellant 
Brawner is invalid. It follows that the Company cannot rely upon his 
wrong to validate its discharge of her. Crucial to the acceptance of. or 
reliance upon, a security officer's determination is his authority to act, 
Peters v. Hobby, 349 U.S.331: Cole v. Young, 351 U.S. 536: Servic: 
Dulles, 354 U.S. 363. In the absence of valid authority to act, the 


status of the Security Officer here is simply that of a tortfeasor induc in; 
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oe 


the breach of a contract (the collective bargaining agreement between 
the Company and the Union) and the termination of an advantageous re- 
lationship (the employment of Rachel Brawner by the Company safe- 


guarded by the collective bargaining agreement). 


The Company cannot escape its responsibility for its wrong in 
discharging Rachel Brawner because it contracted with another tort- 
feasor to commit it. The fact that the Company's action was induced 
by the Security Officer does not minimize its own answerability as a 
wrongdoer. The liability of the person who commits the wrong subsists 
although the person who induced its commission is also liable for the 


harm inflicted. Hornstein v. Podwitz, 254 N. Y. 443,173 N. E. 674, 675-676. 


Nor is the Company's contention any better when it asserts that it 
had no practical alternative to yielding to the Security Officer's demand. 
Assuming that to be so, it provides no defense. The duty of a person is 
to resist, not to yield to, the inducement of another to commit a wrong. 
See Cooper v. Aaron, 3 L. Ed. 2d 5,15-16. It is no defense to murder 
that a thi: erson forced the accused to commit the crime by a threat 
that if he did not he himself would be murdered-° If the Company is 
caught in a eeze, the solution is not to pass the pinch to the employee 
The Union and the Company did not contract to relieve the Company of 
any part its obligation to refrain from discharging without good and 
sufficient cause; and the law leaves a party where his contract has 


placed him. The principle rests upon a '"'sciid foundation of reason and 


justice. It regards the sanctity of contracts. It requires parties to do 
what the e agreed to do. If unexpected impediments lie in the way, 
TT 

ted that the person whe ymimits the w g iS liable, 

» ceased to be doubted that the person who induces it is also 
lolmes Privilege, Malice, And Intent," in Collected Legal 
reourt, Bra and Co 1920 There is no doubt, of course, 
liabl yr the unlawful act of another, civilly as well as crimi- 
\ greed when the act is a breach of ict as 
t He is iiable, if having authority he commands it: he 

il rsuasion. I do not see that it matters how he 
‘a t other a motive for unlawful action, whether by fear, fraud, or 
ior ‘ rt rks me dge Learned Hand's brilliant summary of 
t t iz sett priney of civil and iminal liability’ that "he 
grat nit n lf a party to the rong. andis 
ial sith the pe rpets at :. B4E\ Ns Rea Be cline . 2d 34, 38-39 
' » met S | 
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and a loss must ensue, it leaves the loss where the contract places it, 

If the parties have made no provision for a dispensation, the rule of law 
gives none. It does not allow a contract fairly made to be annulled, and 
it does not permit to be interpolated what the parties themselves have 
not stipulated."" Dermott v. Jones, 69 U.S. 1, 8. 


Furthermore, as between the Company's agreement with the 
Union and its agreement with the Board of Governors, the choice is 
clear. Unlike the cotlective bargaining agreement, which is in all re- 
spects valid and proper, Section 5(b)(iii) of the Concessionaire Agree- 
ment is invalid; as we have shown, the defendant officers were without 
authority to execute or enforce it (supra, pp.22-42 ), it conflicted with 
the National Labor Relations Act (supra, pp.31-32), and it is in any event 
an unconstitutional exercise of governmental power (supra, pp.43-48). 
Obviously the Company cannot defend its failure to comply with its valid 
contract with the Union by pleading an inconsistent commitment in an in- 
valid contract. Moreover, the Union's agreement with the Company has 
at least the same solemnity and dignity as the Company's agreement 
with the Board of Governors. The Union has had agreements with the 
Company safeguarding employees against discharge without good and 
sufficient cause ever since the Company first began to operate at the 
Naval Gun Factory (supra, p.4). | The Union has never concurred in 
the Company's contract with the Board of Gove rnors;indeed it did not 
even know of its existence until uncovered in this case (J. A. 14, 48-49). 
There is not the slightest reason except presumptuousness for the view 


that if the agreements conflict the Company is free to dishonor the con- 
tract with the Union. 


Finally, the logic of the Company's contention that it is not answer- 
able for an unjust discharge which it effects at the behest of the Security 
Officer is not confined to dismissals made in the name of security. For 
the Company asserts that its immunity stems from Section 5(b) of the 
Food Services Concessionaire Agreement with the Board of Governors. 


If that agreement controls, the Company could discharge or suspend an 
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employee with impunity if that employee allegedly does not meet the 
"other requirements under the applicable regulations of the Activity, as 
tamastned by the Security Officer of the Activity" (J. A. 6, sec. 5(b)iii, 
emphasis added); or if the employee is allegedly ‘not courteous, con- 
scientious and competent" and for that reason discharge is requested by 
the Board of Governors (J. A. 6, sec. 5(b) ii), or, similarly, if the 
Board of Governors requests the discharge of an employee for allegedly 
failing to pass satisfactory medical examinations" (J. A.6, sec. 5(b) i). 
The upshot is that acceptance of the Company's contention means that, 
as to any discharge or suspension effected in compliance with virtually 
any request made by the Security Officer or the Board of Governors, 

the protection extended by the collective bargaining agreement against 
dismissal "without good and sufficient cause" is nullified. Certain it is 
that Section 6 of the collective bargaining agreement does not in terms 
express, and its spirit does not allow, surrender to a third person of 
arbitrary control over employment which is withheld from the employer 
itself. 


In short, the Company's compliance with the Security Officer's 
invalid demand, far from excusing its failure to refrain from discharg- 
ing or suspending an employee "without good and sufficient cause", but 


serves to emphasize the injustice done Appellant Brawner. 


~ 


The only question which remains is whether the award of a ma- 
jority of the Board of Arbitration that ''Rachel Brawner was not dis- 
charged without good and sufficient cause" (J. A. 71) constitutes a con- 
clusive determination in favor of the Company. It should be observed 
that the arbitration clause here does not contain the usual provision 
making awards final and binding (J.A.19). An arbitral award may ordi- 
narily not be impeached for mere error of fact or law. But an award 
may be vacated where, as here, it is based upon one or more of the 
following fundamental defects: the award is founded upon''a basic mistake 


27 28 
of fact"; it is in manifest disregard" of the law; it is so foreign to 
eee ee 
Williston, Contracts, Vol. 6, Sec. 1929 A, pp. 5399-5400 (Rev. ed. 1938); see also, 
Sturges, Commercial Arbitrations and Awards, pp. 787-793 (1930). 





Wilko v. Swan, 346 U.S. 427, 436-437; see also United States v. Farragut, 89 
U.S. 406, 420 ("manifest mistake of law''); Evans v. Hudson Coal Co., 165 F.2d 
(footmote continued on page 60) 
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the tenor of the agreement it purports to pfterpret that it is in excess 
of the power conferred on the arbitrators; it is against public policy: 
or the arbitrators so imperfectly executed their powers that the award 
fails to constitute a determination of the matter submitted to them: 
See generally, Marceron v. Chevy Chase Services, Inc., 258 F.2d 155, 
158-159 (C. A.D. C.). We now show, upon an analysis of the opinion 
upon which its award is based, that the award of the majority of the 
Board of Arbitration in this case suffers from the basic vices which re- 


quire its vacation. 


1. The first ground upon which the majority of the Board of Arbi- 
tration based its conclusion is that Appellant Brawner had not been dis- 
charged because the Company had expressed its willingness to reemploy 


her “if she could prevail on the government officials to restore her se- 
curity badge" (J. A. 75). 


This purported basis of decision is in manifest disregard of fact 
and law; and is irrelevant even if accepted. It is admitted now, as it 
was at the arbitration hearing, that from November 15, 1956, Appellant 
Brawner ''no longer worked for the Company. From that day forward she 
has received no wages or other benefits from the Company" (supra, 

p. 8). It is further admitted, now as then, that the Company acted pur- 
suant to Section 5(b)(iii) of the Concessionaire Agreement by which it 
promised not to ‘engage, or continue to engage, for operations under 
this Agreement, personne! who fail to meet the security requirements 

. - under applicable regulations of the Activity as determined by the 


Security Officer of the Activity’ (supra, p. 5, emphasis added). 
(footnote continued from preceding page) 


970, 974 (C.A.3) (an award must be "in accordance with the provisions of th 
Fair Labor Standards Act or any other applicable statute"); Sturges, Commercial 
Arbitrations and Awards, pp. 793-798 (1930). 

28 Western Union Tel. Co. v. A.C. A.,299 N. Y.177, 86 N. E.2d 162; Blick \ 

Cutter Laborat orics, 43 Cal. 2d 788,278 P.2d 905, aff'd. 351 U.S. 292 

0 
. See preceding note 
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See preceding notes. 
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It defies reason to say that Appellant Brawner was not discharged. 
She no longer works for the Company; she no longer receives wages or 
other benefits from the Company; and this state of affairs. was brought 
about because the Company complied with the request not to "continue to 
engage” her. What else was she but discharged? "Discharge normally 
means termination of the employment relationship or loss of a position." 
Fishgold v. Sullivan Drydock & Repair Corp., 328 U.S. 275, 286; see also, 
Anderson v. Twin City Rapid Transit Co., 84 N. W. 2d 593, 598 (Minn. ), 
and cases cited. That is what happened to Brawner. The employment 
relationship was terminated; she lost her position. And the Company's 
expression of willingness to rehire Brawner if in the future she could 


secure an identification badge confirms rather than negatives her effec- 


tive present discharge. 


But not only is the majority's view totally devoid of support in 
fact, law, or reason; it is irrelevant even if accepted. For if Brawner 
were not discharged, she certainly was suspended. And Section 6 of the 
collective bargaining agreement requires the Company ‘'not to suspend or 
discharge any employee without good and sufficient cause" (J. A.19, em- 
phasis supplied). Thus precisely the same question must be answered 
whether Appellant Brawner was discharged or suspended, and certain it 


is that she is in one or the other of the two categories. 


The first basis for decision by the majority of the Board of Arbi- 


tration is thus incapable of rational acceptance. 


2. The second basis for the majority's decision is that "the Union 
must have been aware of the courses which were open to secure an offi- 


cial explanation as to why the employee had been denied security clearance" 
(J. A. 76). 


This statement passes understanding. The Union sought and was 


denied a meeting by the Superintendent of the Naval Gun Factory upon the 
ground "that the meeting proposed... would serve no useful purpose and 
is therefore unnecessary” (supra, p.11). The Union's attorney sought 


an explanation and wa rmed by the Superintendent only that "It was 
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determined that Mrs. Rachel Brawner did not meet the basic require- 
ments and thus her pass was revoked" (supra, p.13). The Chairman 
of the Board of Arbitration, one of the majority, observed at the arbi- 
tration hearing that "despite efforts by the Union, and by the Union 
counsel, to this day she has not been told what the charge is against her" 
(J. A. 70). 


The apparent implication that the Union should have, but did not, 
exhaust available avenues of recourse is thus incapable of rational ac- 
ceptance. 


3. The last ground of decision is as baseless as the first two. 
The majority stated that the Union's action in invoking the arbitral 
machinery of the agreement, the very procedure prescribed by its terms, 
was an "unrealistic approach"; ''The real grievance of the employee and 
her Union has never been against the Company; it has been and is against 
those who have (wrongfully, she contends) denied her physical access to 
the place of her employment" (J. A. 76). 


This basis of decision is, if anything, the least defensible of the 
three. It constitutes, not a determination of the dispute submitted to it, 
but a refusal by the majority to adjudicate it. The Board of Arbitration 
was created pursuant to the collective bargaining agreement to decide a 
single question: whether the Company discharged or suspended Rachel 
Brawner without good and sufficient cause. To establish that its action 
was with "good and sufficient cause", the Company defended that it was 
acting in compliance with the demand of the Security Officer pursuant to 
Section Xb)(iii) of the Concessionaire Agreement. This defense required 
the Board to decide three things at a minimum: (1) whether the Security 
Officer had valid authority to make the demand; (2) in connection with 
the question of valid authority, the status of Section 5(b)(iii) of the Con- 
cessionaire Agreement vis a vis Section 6 of the collective bargaining 
agreement; and (3) if the demand of the Security Officer was not supported 
by valid authority, whether the action of the Company in complying with 
it nevertheless constituted ''good and sufficient cause" for Brawner's 


suspension or discharge. 
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The majority of the Board decided none of the questions with 
which it was necessarily presented. It is not simply that it erred in its 
determination; it refused to make any determination at all. It stated, 
instead, that the Union's action in invoking arbitration was “unrealistic”, 


_and that the Union should not proceed, by the very arbitral process pro- 


vided by the agreement, against the Company for effecting Brawner's 
separation, but should proceed, in some other way, against the govern- 
mental officers for causing her discharge. And by this refusal to decide 
the dispute submitted to it, the majority of the Board overthrew hundreds 
of years of settled law that the liability of the person who commits the 
wrong (the Company in discharging or suspending Brawner) subsists al 
though the person who induced its commission (the governmental officers 
who requested her separation) are also liable for the harm inflicted 
(supra, p. 57). ' 


The refusal of the majority of the Board in this case to decide the 
dispute on its merits is illuminatingly revealed by contrasting it with 
the determination of a different Board of Arbitration in a virtually identi- 
cal case. The Union introduced before the Board of Arbitration the 
opinion and award in National Food Corporation, reported at 24 Labor 
Arbitration Reports 567 (J. A.13-14, 91). In that case, pursuant to the 
request of the Director of Security Division, Office of the Secretary of 
Defense, relayed to the employer by the Department of Defense Conces- 
sions Committee, the employer, National Food Corporation, discharged 
an employee, Esther Mae Thompson, who worked in a cafeteria within 
the Pentagon operated by the employer, the ground for the discharge 
being the determination by the Director of Security Division that Thonp - 
son's security status was in question (ibid. ). The Board of Arbitration 
held that Thompson's discharge was without "sufficient cause," and it 
ordered her reinstated with back pay (ibid. ). In reaching this conclusion, 


the Board of Arbitration reasoned inter alia that (J. A. 13-14, 24 Lab. 
Arb. Rep. at 572): 
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The Company contends that this Board of Arbitration is 
without power to review the determination of the Director of 
Security Division, Office of the Secretary of Defense, that 
Thompson was a security risk. This contention would be 
relevant if the Director were authorized to determine that 
an employee in Thompson's class was a security risk and to 
request the employee's discharge upon such determination. 
But the Company has not shown, and our independent search 
has not uncovered, any statute, executive order, or regulation 
authorizing the Director to act in the premises. The Company 
concedes that neither the Industrial Personnel and Facility 
Security Clearance Program, applicable to nongovernmental! 
employees with access to classified information, nor the 
security requirements for government employment, appli 
cable to government employees, have any relevance to an 
employee in Thompson's position. Not only do these pro- 
grams not confer any authority on the Director with respect 
to an employee in Thompson's position, but by not conferring 
any such authority they negate the existence of the authority 
assumed by the Director. It is significant that the very safe- 
guards accorded nongovernmental employees with access to 
classified information or accorded governmental employees 
by these programs would have prevented just the summary 


action to which Thompson, a nongovernmental employee with 
no access to classified information, was subjected. (Emphasis 


RL 
Following this award, Thompson was reinstated, with back pay, and she 
continues to date to work in the cafeteria in the Pentagon (J. A. 13-14, 
52-53, 91). 


Thus, the approach which the majority of the Board in this case 
stated was “unrealistic’’ brought about complete relief when another 
Board, instead of declining to decide the dispute, acted in accordance 
with its commission. And had the present Board rendered an arbitral 
award of reinstatement with back pay, and had the Superintendent of the 
Naval Gun Factory remained adamant in his refusal to grant Rachel 
Brawner access to the grounds, the award would have been enforceable. 
An action would have been brought in the District Court for an order 
compelling compliance with the award, and the Secretary of the Defense 
and his subordinates would have been joined as defendants in that action 
to secure against them an order requiring them to desist from interfer- 


ing with the Company's compliance with the award. The governmental 
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officers might have disregarded an arbitral award, but they could not 
ignore 2 judgment of the District Court. By refusing to decide the merits 
of the dispute, the majority of the Board has simply changed the pro- 
cedure from one to confirm an award into one to vacate an award. 


In sum, the bases of decision of the majority of the Board are in- 
capable of rational acceptance. They constitute, not an adjudication of 
the merits, but a refusal to decide. The award therefore does not stand 
as a barrier to vindication of the Company's underlying promise not to 


32 
suspend or discharge employees without good and sufficient cause. 


CONC LUSION 


For the reasons stated, the order of the District Court should be 

reversed, and the case remanded with instructions to enter a judgment 
33 

as prayed in the complaint, with the modifications noted in the margin. 


Respectfully submitted, 
BERNARD DUNAU 


912 Dupont Circle Building, N. W. 
Washington 6, D. C. 


November 1958 Attorney for Appellants. 


% Since the Company has ceased to operate the cafeterias at the Naval Gun 


Factory (supra, p. 14 ), an order requiring it to reinstate Appellant Brawner 
to her former position is no longer appropriate, but the Company still remains 
liable to her for the loss of pay she sustained as the result of her unlawful separa- 
tion from employment. 


% As a result of the Company's cessation of operation of the cafeterias on 

January 31, 1958, and Inplint's assumption of operation of the cafeterias on 
February 1.1958 (supra, p. 14 ), the following modifications in the judgment 
prayed for should be made: (1) In paragraph 2 (J. A. 16), the reference to M & M 
Restaurants, Inc.. should be deleted and there should be substituted "Inplant Foods 
Incorporuted, or any successor employer who operates the cafeterias at the Naval 
Gun Factory’; and (2) in paragraph 3 (J. A. 17), the reinstatement requiremen: 
should be deleted (but not the make whole requirement). 
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Jn the Supreme Court of the Gnited States 


OcToBER TERM, 1959 


No. 953 


CAFETERIA AND RESTAURANT WorKERS UNION, LocaL 
473, AFL-CIO, anp RacHen M. BRawner, 


PETITIONERS 
Vv. 


Nei H. McELroy, ET AL. 


ON PETITION FOR A WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA 
CIRCUIT 


BRIEF FOR THE RESPONDENTS IN OPPOSITION 


OPINIONS BELOW 


The opinion of the district court (R. 132)' is not 
reported. The opinion of the court of appeals en bane 
(Pet. App. la—42a) 1s not yet reported.’ 


JURISDICTION 


The judgment of the court of appeals was entered 
on April 14, 1960 (Pet. 45a). The petition for a writ 
of certiorari was filed on May 24, 1960. The juris- 





1“R.” refers to the Joint Appendix in the court of appeals 
which has been filed in this Court. 

? After the decision of the Court of Appeals was entered, re- 
spondent Gates was substituted for respondent McElroy in the 
capacity of Secretary of Defense. Respondents thereupon moved 
on May 3, 1960 in the Court of Appeals for dismissal of the case 


(1) 
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diction of this Court is invoked under 28 U.S.C, 
1254(1). 
QUESTIONS PRESENTED 

1. Whether the commander of a military installa- 
tion has authority to prohibit, summarily and without 
a hearing, entrance of persons employed by private 
contractors into the installation. 

2. Whether the exercise of such authority in the 
circumstances of this ease violated the Fifth Amend- 
ment to the Constitution. 


STATEMENT 


Petitioner Rachel M. Brawner was employed as 
a short-order cook by the M & M Restaurants, Ine., 
a private company (hereafter called the “Conces- 
sionaire’’) at a cafeteria on the premises of the 
United States Naval Gun Factory in Washington, | 
D.C., which is engaged in the development of weapons 
systems of a highly classified nature (R. 4, 39, 90, 93, 
107). The property on which the cafeteria was situ- 
ated is owned by the United States (R. 105) and is 
under the command of the Superintendent of the 
Naval Gun Factory (R. 105; Exhibits C and D, R. 
108-112). Access to the Gun Factory is restricted 
to authorized personnel and is controlled by military 
guards at all points of access. An identification badge 
as to Mr. McElroy in his individual capacity. See fn. 4, infra, 
p. 6. This motion was granted on June 2, 1960, but because of 
defective service respondents filed a motion in the Court of Ap- 
peals to reconsider and reaffirm the court's order dismissing as to 
Mr. McElroy in his individual capacity. Petitioners then cross- 
moved to vacate the order of June 2, suggesting lack of jurisdic- 
tion since a petition for certiorari had been filed in this Court. 
Respondents have filed an opposition to this cross-motion. No 
further action nas yet been taken by the Court of Appeals 
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is issued by the Security Officer of the Gun Factory 
to persons authorized to enter the premises and must 
be displayed by those seeking entry (R. 7, 90, 94). 

The cafeteria was operated by the Concessionaire 
under a contract with the Board of Governors of the 
United States Naval Gun Factory Cafeterias (R. 
5-6). Under this contract the Concessionaire agreed 
that it would not continue to engage personnel who 
“fail to meet the security requirements or other re- 
quirements under applicable regulations of the Activ- 
ity as determined by the Security Officer of) the 
Activity’? (R. 5-6). The personnel employed by the 
Concessionaire were members of the petitioner union, 
Cafeteria and Restaurant Workers Union, Local 473, 
AFL-CIO, with whom the Concessionaire had a col- 
lective bargaining agreement containing a provision 
that no worker should be discharged “without good 
and sufficient cause’’ and also providing for arbitra- 
tion proceedings to resolve any disputes arising under 
the contract (R. 18-20). 

When petitioner Brawner began working for the 
Concessionaire, she was issued an identification badge 
which permitted her to enter and leave the confines 
of the Gun Factory. On November 15, 1956, at the 
direction of respondent Lieutenant Commander Wil- 
hams, the Security Officer of the Gun Factory, peti- 
tioner Brawner was required to relinquish her 
identification badge because of failure to meet the 
security requirements of the installation (R. 98-99). 
This action was subsequently upheld by respondent 
Tyree, Superintendent of the Naval Gun Factory (R. 
09-60). As the basis of his action, Tyree cited the 


provision in the contract, entered into between the 
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naval officials and the Concessionaire, that the Con- 
cessionaire could employ only personnel who met the 
security requirements for admittance into the Fac- 
tory as determined by the Security Officer (Exhibit 
N, R. 32-33). As a consequence of the withdrawal 
of her identification badge, petitioner Brawner has 
not since been permitted access to the premises where 
the cafeteria is located. 

Shortly after the termination of Mrs. Brawner’s 
access to the Gun Factory, Denver E. McKaye, 
president of the Concessionaire, notified the Business 
Agent. of the Union that his firm would employ peti- 
tioner Brawner at another location where his firm 
operated a food service establishment, 7.e., the Sky- 
lark Motel, Springfield, Virginia (R. 131). Mr. 
Palmer, the Union Business Agent, told Mr. McKaye 
that the location of this alternate employment was 
unsatisfactory and therefore refused the offer for 
petitioner Brawner (R. 131). The Union took the 


position that the Concessionaire had discharged peti- 


tioner Brawner ‘without good and sufficient cause” 
and thereby had violated the collective bargaining 
agreement between the Concessionaire and the Union 
(R. 8-9, 20-23, 45-48, 91). Accordingly, the Union 
demanded arbitration proceedings under the contract. 
An arbitration hearing was held, and on August 6, 
1957, the arbitration panel held that petitioner 
Brawner was not discharged by the Concessionaire. 
The panel further held that 7f she was discharged it 
was not the fault of the Concessionaire, but was the 
result of the government’s action in denying access 
to the place of employment which made it impossible 
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for the employer to perform his contract with the 
Union (R. 71, 76). 

On September 6, 1957, the petitioners instituted 
suit in the District Court for the District of Colum- 
bia seeking (1) to require the respondents’ to fur- 
nish petitioner Brawner with an identification badge 
authorizing her entry upon the premises of the Naval 
Gun Factory and approval of her reemployment 
there by the Concessionaire; (2) to require the Con- 
cessionaire to reinstate her with all seniority rights, 
and to pay all loss of salary since November 15, 1956, 
with interest at 6% per annum; (3) to hold the 
respondents and the Concessionaire jointly and 
severally liable as individuals for loss of pay since 
November 15, 1956, with interest at 6% per annum; 
and (4) to sct aside the arbitration award of August 
6, 1957 (R. 16-17). After a hearing, the district 
court denied the plaintiffs’ motion for summary judg- 
ment, granted the defendants’ cross-motion for sum- 
mary judgment, and dismissed the complaint as to all 
the defendants (R. 132). A three-judge division of 
the court of appeals, in a divided decision, atfirmed 
the judgment in favor of the Concessionaire, but re- 
versed the judgment as to the respondents here and 
remanded the case. On rehearing en bance, the full 
Court of Appeals held the decision of the three-judge 
panel erroneous and affirmed the judgment of the 


district court. 


* Besides Tyree and Williams, the other respondents are Neil 
H. McElroy, the former Secretary of Defense, and Thomas S. 
Gates, the present Secretary of Defense. The Concessionaire was 
named as a defendant in the complaint but the district court dis- 
missed the action as to it and the court. of appeals affirmed. Pe- 
titioners do not seek review of these rulings, and the Concession- 
aire is nota respondent in this Court. 
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The contract under which the Concessionaire op- 
erated the cafeteria where petitioner Brawner was 
employed expired on January 31, 1958, and the Con- 
cessionaire no longer operates any cafeteria on the 
premises of the Gun Factory. The new conces- 
sionaire, Implant Foods, Inc., has entered into a eol- 
lective bargaining contract with the Union whereby 
Implant has agreed to employ petitioner Brawner 
with full rights if this litigation is decided in her 
favor (Pet. App. 40a). 

ARGUMENT 


Petitioner Brawner, an employee of a private com- 
pany with a contract to operate on a military base, 
Was summarily denied access to the base by action of 
the military commander. Petitioners seek a judicial 
order requiring the respondent government officials to 
return Mrs. Brawner’s identification badge and there- 
by allow her access to the military installation.*. The 
considered ruling of the court below adverse to their 
claims is correct, and there Js no need for review by 
this Court. 

1. Petitioners’ principal contention is that the de- 
cision of the court of appeals upholding the action of 
the military commander is in confliet with Greene v. 

‘Petitioners’ additional claim for relief against the respondent 
government officers—that they be held jointly and severally 
liable for loss of pay—is plainly frivolous. Their action, 
whether or not authorized, was clearly taken in the performance 
of their ofheial duties. If was therefore absolutely privileged 
from civil linbilitv. See, «e.g. Barr v. Matteo. 360 U.S. 564; 
TLawewrd i. Lyons, BOO LS. oo: (rr qolre oe Biddle. 177 F. 2d 
Dy (CLAS 2). certiorarld denied, 339 U.s. 949. The other relief 
sought ly petitioners m their complaimt is directed to petitioner 
Brawner’s emplover, which is not a party in this Court. 
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we | McElroy, 360 U.S. 474, in which this Court held that 
as ‘in.the absence of explicit authorization from either 
mn- 


the President or Congress the respondents [in that 
case] were not empowered to deprive petitioner of his 
job in a proceeding in which he was not afforded the 
safeguards of confrontation and cross-examination’”’ 
(id. at 508). The petition reasons that Mrs. Brawner 
was likewise deprived of her job with a private em- 
ployer without confrontation and cross-examination— 
without even any hearing at all—and that such a proce- 
dure was not explicitly authorized. We submit, how- 
ever, that while the Greene case may appear on the 
surface to involve an analogous situation, it is in fact 
premised on factors which are not present in the instant 
ease. Moreover, even if the Greene principle is thought 
to applicable, the relevant statutes and regulations, 
coupled with the long history of plenary control by mil- 


re- 

he itary commanders over access to military installations 
ir through summary decisions, constitute the clear author- 
by ization which would be required. 

a. The decision of this Court in Greene was founded 
le- on three basic propositions, none of which is involved 
of in this case. 

v. (1). First, in Greene, the evidence was uncontra- 
2 dicted that the employee had lost his job as a result 
lly of the revocation of his security clearance and that 
on, he was unable to obtain a new position in the aero- 
. nauties field. Thus, he was forced to leave a job pay- 


ing $18,000 per year and to accept a position paying 
$4,700. In the light of these facts, the Court stated 
that “the issue, as we see it, is whether the Depart- 
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ment of Defense has been authorized to create an 
industrial security clearance program under which 
affected persons may lose their jobs and may be re- 
strained in following their chosen professions * * *”’ 
in proceedings in which confrontation and cross-exam- 


inations are not guaranteed. 360 U.S. at 493. Simi-. 


larly, the opinion later deseribes the situation before 
the Court as “Governmental action [which] seriously 
injures an individual * * * (7d. at 496), ‘tan indus- 
trial security program whieh can operate to injure 
individuals substantially by denying to them the op- 
portunity to follow chosen private professions * * *”’ 
(id. at 500), “security programs whereby persons are 
deprived of their present civilian employment and of 
the opportunity of continued activity in their chosen 
professions * * *" (id. at 502), ‘*programs under 
Which persons may be seriously restrained in their 
employment opportunities * * *’’ (id. at 502-503), 
“substantial restraints on employment opportunities 
of numerous persons * * *” (7d. at 506), and a pro- 
gram by which ‘ta person may be deprived of the 
right to follow his chosen profession”? (7d. at 507). 
And, in eoncluding, the Court reiterated that “the 
petitioner's work opportunities have been severely lim- 
ited * * **’ and that “respondents were not empow- 
ered to deprive petitioner of his job Tish") (Oh ae 
508). In sum, the Court relied heavily on the impor- 
tant interest of employees such as Greene in earning 
a satisfactory livelihood. 

The situation in Mrs. Brawner’s case is quite dif- 
ferent. In the first place, since the M & M company 
no longer has a contract to operate a cafeteria at the 
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Gun Factory, the present posture of the case is that 
the return of Mrs. Brawner’s badge could not possibly 
restore her job with M & M.° While petitioner Union 
has a collective bargaining agreement with the new 
concessionaire to hire her if her badge is returned, she 
is in effect now in the position of a person seeking 
access to the hase in order to assume new employment. 
In other words, as the case comes before this Court, 
Mrs. Brawner, far from seeking access to the base in 
order to protect an old job, is attempting to secure 
new employment with a new employer.° 

Even if the case is considered in its posture before 
the district court, Mrs. Brawner cannot claim that her 
relationship with her employer was entirely severed, 
let alone that she was denied all employment in her 
chosen occupation. She was told by the Concession- 
aire that she could no longer work at the particular 


*The present relationship of the M & M company to the 
Gun Factory is important because the main relief requested 
by petitioners is the restoration of Mrs. Brawner’s badge (as 
an employee of the company) at the Gun Factory. That relief 
is necessarily prospective. 

* Recent events also suggest that this case, as it relates to 
restoration of Mrs. Brawner’s badge, may soon be moot, or, at 
least, of greatly diminished importance insofar as Mrs. Brawner 
is concerned. The Defense Department has announced that the 
Gun Factory will no longer operate as an industrial plant (al- 
though it will remain a naval installation), thereby causing a 
gradual reduction in the civilians employed from 5970 at. present 
to 2500 in January 1962. The number of workers in the cafeteria 
will be reduced proportionally as employees in the Gun Factory 
are discharged. Thus it is contemplated that by January 1962 
over one quarter of the cafeteria workers will no longer be needed. 
Since it is estimated that Mrs. Brawner is among the lower quar- 
ter of the cafeteria’s employees in seniority, she would presumably 
lose her position at the Gun Factory in the near future even if a 
badge were given her. 
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cafeteria in the Gun Factory, but she was also offered 
employment in another cafeteria operated by her em- 
ployer not too many miles away. The denial of access 
to Mrs. Brawner meant, in reality, a transfer of posi- 
tions within the same company and not necessarily 
the loss of all employment.’ Her refusal to accept 
the transfer because of inconvenience does not meas- 
ure up to the drastic interference with employment, 
and employment opportunities, involved in Greene, 
In addition, it is significant that Mrs. Brawner, un- 
like Greene, was in an occupation in which few posi- 
tions involve government clearance of any kind. She 
was not deprived generally of her right to employ- 
ment, as the Court held Greene to have been. 
Turning from petitioner Brawner in particular to 
the problem as a whole, it is evident that there is sub- 
stantially less likelihood of a serious impact on em- 
ployment opportunities through loss of aecess to 
military installations. The number of civilians em- 
ployed on military bases by private contractors, while 
large, is a negligible proportion both of total employ- 
ment and of employment in the particular occupations 
involved. The large majority of such persons are in 
non-specialized service occupations *—laundrymen, 
*Compare the concurring opinion of Mr. Justice Douglas in 
Peters v. Lobby. 349 U.S. 331, 352: “If the sources of informa- 
tion need protection, they should be kept secret.” This state- 
ment implies that a government. employee could be transferred, 
so that he could not see classified information, in circumstances 
where the information could not. be used to discharge him. 
*The major exceptions are employees who, unlike petitioner, 
have access to classified information. They, however, generally 


come within the Industrial Security Program to which the 
Greene case applied (see Pet. 15). 
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red milk truck drivers, cafeteria workers, and the like—as 
em- to which most employment within the United States is 
E83 totally unconnected with the government. Thus, even 
when denial of access to a military base actually results 
in an employee’s loss of his job, it is unlikely to result 
in barring him, as in Greene, from his occupation as 

a whole. 

(ii). The second fundamental premise of the Greene 
decision is that, under the Industrial Security Pro- 
gram, clearance is denied only on the basis of a fact 

OSi- | determination reached through elaborate hearing and 
| appeal procedures. The Court stated that it is a gen- 

eral principle of American jurisprudence that 

‘‘where governmental action seriously injures an indi- 

vidual, and the reasonableness of the action depends 

on fact findings, the evidence used to prove the Gov- 

ernment’s case must be disclosed to the individual so 

that he has the opportunity to show that it is untrue.”’ 

360 U.S. at 496 (emphasis added) ; see also zd. at 495, 

508. Thus, the Court concluded that the requirement 

oy- of fact findings assumes that the usual incidents 


ons and protections of American law will be afforded in 
in reaching these findings, unless there is explicit pro- 
en, vision to the contrary. 

sia Military commanders have throughout our history 
wie: summarily controlled access to military installations. 
ate- See, ¢.g., 26 Op. Atty. Gen. 91, 92 (1906).° This has 
ae not been done on the basis of ‘‘fact findings”’ or, 


"In fact, the Army Judge Advocates General repeatedly held 
that the Secretary of War lacked even the authority to allow 
use of military lands by private citizens unless the use was 
revocable at will. See Winthrop. Digest of Opinions of the 
Judge Advocates General of the Army (1895), 625-626. 


ll 
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normally, of a hearing-type or trial-type of procedure, 
Military commanders have made their decisions simply 
on the basis of whatever information they had or 
eould obtain. Since these decisions have not been 
based on a ‘‘fact finding’’ in any real sense, there is 
no ground for assuming here—as in Greene—that the 


normal procedural concomitants of factual findings 


must be accorded the individual adversely affected 
(in the absence of clear authorization by the Presi- 
dent or Congress of a different procedure). 

(27). Another critical distinction between this case 
and Greene is that here no serious constitutional issue 
is involved. It is clear that the ruling in Greene rests 
in considerable measure on the conclusion that the 
‘‘administrative action has raised serious constitu- 
tional problems’’ and that for this reason the Court 
will not lightly assume that the action was authorized. 
360 U.S. at 507; see also id. at 492, 497, 508. In 
contrast, as we indicate below (pp. 13-17), the long 
history of summary control over civilian access to 
military bases makes clear ‘that petitioners have no 
constitutional right to a trial-type adjudication before 
access is denied. Civilians have been, and can validly 
be, excluded from military posts without any hearing 
or trial—and for a large and varied number of rea- 
sons. But even if a serious constitutional issue were 
involved here, we do not believc that this fact alone, 
in the absence of at least the other two underlying 
premises of the Greene decision we have discussed, 
would be enough to bring this case close to Greene. 

b. In short, there do not exist in this case basic 
factors upon which the Court relied in Greene in im- 


12 
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posing an unusually strict standard (see 360 U.S. at 
506) for finding authorization by the President or 
Congress of the procedures followed. If ordinary 
standards are applied, authorizatior for a summary 
procedure is clear. But even if the Greene principle 
does apply and the clearest authorization must be 
shown, we submit that this criterion has been satisfied. 

Congress has provided that the Secretary of the 
Navy has complete custody and charge of all prop- 
erty of the Navy Department (10 U.S.C. 5031(c)) 
and that he has the authority to issue regulations for 
the custody, use, and preservation of this property 
(5 U.S.C. 22; 10 U.S.C. 6011). Regulations promul- 
gated by the Secretary, and specifically approved by 
the President, state that ‘‘[t]he responsibility of the 
commanding officer for his command is absolute,’’ and 
that ‘‘dealers or tradesmen or their agents shall not 
be admitted within a command, except as authorized 
by the commanding officer * * *.”” Navy Regula- 
tions (1948), Articles 0701, 0734.° Moreover, the reg- 
ulations give the Chief of Naval Operations authority 
to issue supplementary directives including a Security 
Manual (7d. Article 1502). These directives similarly 
give the commanding officer of an activity ‘‘full dis- 
eretion’’ over the entrance of personnel of private 
contractors ; declare that the commanding officer “alone 
remains responsible for the overall security of his 
command’’; and provide that the ordinary adminis- 
tration of the security system within the activity is 

* Section 3 of the Administrative Procedure Act (5 U.S.C, 


1002) provides that such regulations “relating solely to the inter- 


nal management of an agency” need not be published in the Fed- 
eral Register. 
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normally delegated. to the Security Officer. Navy 
Security Manual for Classified Matter, October 2, 
1954, Sections 1403, 1409; Navy Physical Security 
Manual, April 14, 1956, Sections 0154, 0156. 

These statutes, regulations, and manuals give com- 
plete authority to the commanding officer to decide 
security matters in general and, more particularly, 
give him full power to select or screen those persons 
who shall have access to the instailation. This authori- 
zation is confirmed by the actual practice of military 
commanders throughout our history; they have regu- 
larly exereised authority to admit or exclude civil- 
lans selectively, as they deemed appropriate at the 
time.” Indeed, it appears that until this litigation 
it has never even been seriously suggested that mili- 
tary commanders lacked authority summarily to 
exclude persons seeking to enter their commands, 

2. Petitioners also contend (Pet. 22-23) that, if 
respondents’ procedure was authorized, it violated (as 
applied here) the Fifth Amendment.” This claim, 
however, arises in the most difficult context for sus- 
taining the right to employment against alleged fed- 


"On the other hand, in Greene, the Court noted that, prior 
to World War II, only “sporadic efforts were made to control 
the clearance of persons who worked in private establishments 
which manufactured materials for national defense.” 360 U.S. 
at $955. 

Petitioners claim that the First Amendment. also was vio- 
lated. Certainly, the, naval commander here could have with- 
drawn petitioner Brawner's badge for security reasons after 
a full trial-type hearing even though freedom of speech, the 
press, and association might to some extent be indirectly af- 
fected. The only issue then is whether such procedures are 
required by the due process clause of the Fifth Amendment. 


M4 


——— 
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eral interference which has yet come before this 
Court. In Bailey v. Richardson, 341 U.S. 918, the 
Court affirmed by an equal division a court of ap- 
peal’s decision upholding the constitutionality of the 
Federal Employees Loyalty Program. That program 
directly deprived the employee of his employment on 
the basis of a finding relating to his loyalty and after 
hearings in which he did not have the opportunity 
to confront adverse witnesses.“ In the Greene case, 
this Court found it unnecessary to pass on the constitu- 
tionality of the Industrial Personnel Security Pro- 
gram. By denying clearance, the latter program may 
in many instances (as in Greene) cause the loss of 
employment with a private company operating on its 
own property, and in some instances the drastic cur- 
tailment of all employment opportunities. On the 
other hand, the circumstances of the instant case 
present a stronger governmental interest, coupled 
with an interest of the employee which is significantly 
less than in Batley or Greene. 

The government has absolute control over property 
of the United States and under this power may ex- 
clude the public from such property even when this 
causes pecuniary damage. See Utah Power and Light 
Co. v. United States, 243 U.S. 389; United States v. 
Midwest Orl Co., 236 U.S. 459; Light v. United States, 
220 U.S. 523; Camfield v. United States, 167 U.S. 518. 
In addition, here the governmental property is a mili- 
tary installation. The need of military commanders 


3 And see Vitarelli v. Seaton, 359 U.S. 535, 539, where the 
Court suggested that a government employee not protected by 
statute or regulation could be summarily discharged. 
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for absolute control over access to their installations 
is especially clear; and this control has been exercised 
without substantial question throughout our history. 
Commanding officers, in allowing petitioner Brawner 
and other employees of private contractors into mili- 


tary installations, convey no right of access in deroga-. 


tion of their absolute control. Rather, these employees 
are merely granted permission, subject to the ordinary 
prerogatives of the commanding officer, to enter the 
base. for the convenience and benefit of the United 
States. In this case, these overriding prerogatives 
were embodied in the contract of the Board of Gov- 
ernors of the cafeteria with the Concessionaire, by the 
provision preventing the Concessionaire from employ- 
ing in the Gun Factory any employees not meeting 
the Naval installation’s security requirements or other 
regulations of the Security Officer (R. 6). The 
Union’s collective bargaining agreement and Mrs. 
Brawner’s employment with the Concessionaire were 
subject to this contract with the employer. 

In comparison to the obvious interest and long his- 
tory of absolute government control over access by 
civilians to military installations, the interest of Mrs. 
Brawner and other persons similarly situated is far 
outweighed. Unlike the employees in the Batley and 
Greene cases, petitioner Brawner’s relationship with 
her employer was not severed. Instead, she was 
offered a transfer to another position with the same 
company some miles away. And, as we have shown 
(pp. 9-11), even in situations where the employee does 
in fact lose his job entirely, it would be rare indeed 
when comparable positions in the same occupation 
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were not readily available. Finally, on this record 
Mrs. Brawner has not been accused of being in any 
way disloyal. The military commander revoked the 
badge ‘‘for security reasons” (R. 41, 99)—-which in- 
eludes a multitude of different reasons relating to 
possible interference with the military mission of the 
base, including being accident-prone “—and the Con- 
cessionaire offered to transfer her because she could 
no longer be employed on the base under its contract. 
No “stigma” of disloyalty in any meaningful sense 
has been placed upon her. In sum, her interests in a 
trial-type adjudication fail significantly when meas- 
ured against the government’s overriding interests in 
controlling its military posts, and against the estab- 
lished history of that control. | 


CONCLUSION 


For the foregoing reasons, it is respectfully sub- 
mitted that the petition for a writ of certiorari should 
be denied. 

J. LEE RANKIN, 
Solicitor General. 
J. WALTER YEAGLEY, 
Assistunt Attorney General. 
Kevin T. MARoneEy, 
LEE B. ANDERSON, 
Attorneys. 
JUNE 1960. 


“See Naval Physical Security Manual, April 14, 1956, Sec- 
tion 0250, 0260-0261. 
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XI. OPINION OF U.S. CIRCUIT COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA IN THE CASE OF CAFETE. 
RIA AND RESTAURANT WORKERS UNION. LOCAL 473, AFL-CIO 
v. McELROY, on rehearing en banc, decided April 14, 1960 


United States Comat of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14689 


CaFETERIA AND Restaurant Workers Union, Loca 473, 
AFL-CIO, et al., APPELLANTS 


V. 


New H. McExroy, Individually and as Secretary of 
Defense, et al., APPELLEES 


Appeal from the United States District Court 
for the District of Columbia 


On Rehearing En Banc 


Decided April 14, 1960 


Mr. Bernard Dumau for appellants. 


Assistant Attorney General Yeagley, of the bar of the 
Supreme Court of Indiana, pro hac vice, by special leave 
of court, with whom Messrs. Leo J. Michaloski, Jerome L. 
Avedon, and Justin R. Rockwell, Attorneys, Department 
of Justice, were on the brief, for appellees. Mr. George B. 
Searls, Attorney, Department of Justice, also entered an 
appearance for appellees. 


Before Pretryman, Chief Judge, and EpGerton, WruBuR 
K. Mruter, Bazeton, Fany, WasHineton, DanaHer, Bas- 
Tian and Bureer, Circuit Judges. 
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PretryMaNn, Chief Judge: Rachel M. Brawner was a 
short-order cook—a “breakfast cook”. In November, 1956, 
she worked in a cafeteria. Her duties were to prepare 
breakfast and lunch, attend the steam table, and wash 
dishes. She had been so employed for six and a half 
years. The cafeteria is located on Government property, 
the premises of the Naval Gun Factory. The land had 
been purchased by the United States in 1873. It is lo- 
cated in the District of Columbia and became part of the 
Gun Factory in 1945. The work of the Factory includes, 
inter alia, design, planning, production and inspection of 
naval ordnance. 

The cafeteria was operated by a private corporation, 
M & M Restaurants, Inc., under a written contract with 
the Board of Governors, U. 8S. Naval Gun Factory Cafe- 
terias. The Board of Governors is composed of seven 
civilian governmental employees of the Factory and is 
appointed by the Superintendent. M & M Restaurants, 
Inc., operates numerous cafeterias and restaurants in 
several states, including Delaware, Maryland and Vir- 
ginia. It operates the three main cafeterias at the Gun 
Factory. In order to enter or leave the premises of 
the Gun Factory, an identification badge is required. 
The issuance of this badge is by the Security Officer 
of the Gun Factory, a subordinate of the Superin- 
tendent, both of whom are naval officers. The Gun Fac- 
tory is a component activity of the Potomac River Naval 
Command. The Commandant of this Command is directly- 
responsible to the Chief of Naval Operations. 

Rachel Brawner was required to have, and did have, 
an identification badge. On November 15, 1956, she was 
notified by her supervisor that he had been told to pick 
up her badge “for security reasons”. She surrendered her 
badge to him. This action of the supervisor was pursuant 
to a phone call from a-representative of the Board of 
Governors to a representative of M & M Restaurants, 
Ine. The caller stated that the Board had been notified by 
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the Security Officer of the Naval Gun Factory, a Lieu- 
tenant Commander, that Brawner would have to surrender 
her badge and would not be permitted to enter the Fac- 
tory “until clearance is certified by the Security Officer.” 

The President of M & M Restaurants, Inc., offered 
Brawner employment at the Skylark Motel in nearby 
Springfield, Virginia, where a restaurant was operated 
by the company. The representative of the Union, on 
behalf of Brawner, notified the company that she was not 
interested in accepting the proffer. 

The Chairman of the Board of Governors made a re- 
quest of the Superintendent of the Factory that a meet- 
ing be arranged for the Security Officer, the Board of 
Governors, representatives of M & M Restaurants, Inc., 
and agents of the Union to discuss the action relative to 
srawner. The Superintendent replied that the agreement 
between the Board of Governors and M & M Restaurants, 
Inc., stipulated that the latter should employ only those 
who met the security requirements for admission to the 
Factory and that it was considered that Brawner “does 
not meet these security requirements”. The Superintend- 
ent added that the proposed meeting was therefore un- 
necessary. 

In the meantime Brawner had called upon the business 
agent of the local of the Union which was the bargaining 
representative of the cafeteria workers. This representa- 
tive discussed the matter with the President of M & M 
Restaurants, Ine. The contract between the Union and 
the company provided that the employer would not sus- 
pend or discharge any employee without good and suff- 
cient cause.’ It further provided that in the event of a 
dispute the matter should be referred to a board of arbi- 
tration of three parties, one of whom might be chosen 


1 Clause 6 of the agreement between M & M Restaurants, 
Inc., and the Union contained the following: “The Employer 
agrees not to suspend or discharge any employee without 
good and sufficient cause.” 
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by the American Arbitration Association.2 The represent- 
ative of the Union was informed by the President of the 
company that he could not supply any information con- 
cerning the taking of Brawner’s badge. Thereupon the 
dispute was referred to a board of arbitrators composed 
of John B. Cullen, Esquire, named by the company, 
Samuel H. Jaffee, Esquire, named by the Union, and 
the Honorable Nathan Cayton, named by the American 
Arbitration Association. These arbitrators, Mr. Jaffee 
dissenting, found: “The evidence before us does not es- 
tablish that Rachel Brawner was ever discharged by the 
Company. There was no evidence from which it can be 
said that the Company ever indicated any desire or in- 
tention to terminate or dispense with her services.” The 
arbitrators further pointed out: “The real grievance of 
the employee and of her Union has never been against 
the Company; it has been and is against those who have 
(wrongfully, she contends) denied her physical access to 
the place of her employment.” 

In sum the facts are that Rachel Brawner, a short- 
order cook employed by the civilian concessionaire opera- 
tor of a cafeteria located on the premises of the Naval 


* Clause 24 of the agreement provided: “The parties agree 
that they will endeavor to adjust any dispute that may arise 
from the interpretation or application of this Agreement 
within a period of 48 hours. In the event that no accord can 
be reached, the matter in dispute shall be referred to a 
Board of Arbitration within two days from the date which 
the parties to the Agreement shall fail to reach an agrec- 
ment in connection with the matter in dispute, and said 
Board of Arbitration shall be composed of one representa- 
tive of the Employer and one representative of the Union, 
and one disinterested party chosen by the two said members 
of the Board of Arbitration. In the event the two parties 
shall fail to agree on a third disinterested party, the parties 
agree that the American Arbitration Association be request- 


ed to appoint a person to serve in the capacity of the third 
and impartial arbitrator.” 
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Gun Factory, was denied retention of the identification 
badge which had permitted her to enter the premises 
where she worked, the denial being by the authority of 
the naval officer in command of the Factory. The stated 
reason was that she failed to meet security requirements. 
She was not informed as to the factual premises for the 
conclusion. No charge was made against her. 

After the foregoing events the Union and Mrs. Braw- 
ner filed a civil action in the District Court against the 
Secretary of Defense and other Government officials, in 
their individual and official capacities, and M & M Res- 
taurants, Inc., for a declaratory judgment, injunctive re- 
lief, vacation of the arbitration award, and recovery of 
damages. The District Court granted summary judgment 
for the Government defendants and dismissed the com- 
plaint as to all defendants. This appeal followed. 


I. The Problem Stated 


The problem to be solved is a narrow one. It concerns 
the nature and extent of the power of a naval officer in 
command of a naval installation to control the ingress 
and egress of civilians to and from the premises. The 
discussion on the briefs and in argument has gone far 
afield from this problem. The case does not involve 
debarment from a chosen occupation. It is not a discharge 
ease. The case does not involve any Personnel Security 
Program, with its concomitant regulations. 


II. Power to Control Access to Naval Gun Factory 


Line of Authority. 


We first examine the authority of the Navy to prescribe 
rules for the admission of civilians to Navy installations. 
The authority begins with the Constitution. 


ser 


[he Congress shall have power to dispose of and 
make all needful * * * regulations respecting the 
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territory or other property belonging to the United 
Stites; * °:7.5* 


“The Congress shall have the power * * *; 
* * * ad 
“To exercise exclusive legislation in all cases what- 
soever, over such district (not exceeding ten miles 
square) as may, by cession of particular States, and 
the acceptance of Congress, become the seat of the 
government of the United States, * * *.”* 


“The Congress shall have the power * * *; 
* * * - 

“To provide and maintain a navy; 

“To make rules for the government and regulation 


of the land and naval forces; * * *.”° 
The line of authority then proceeds by statutes. 


“The Secretary of the Navy has custody and charge 
of all * * * property of the Department.” ° 


“The head of each department is authorized to pre- 
scribe regulations, not inconsistent with law, for * * * 
the custody, use, and preservation of * * * property 
appertaining to it.”* 

“United States Navy Regulations shall be issued by 
the Secretary of the Navy with the approval of the 
President.” ® 


3 Art. IV, § 8, cl. 2. 
* Art. I, $8, cl. 17. 
5 Art. I, § 8, cls. 13, 14. 


610 U.S.C. § 5031(c), which was 5 U.S.C. § 413, which was 
R.S. 418, derived from an Act of April 30, 1798, ch. 35, § 3, 
1 STAT. 554. 


*This section now appears as 5 U.S.C. § 22 (1958). It 
was R.S. 161, derived from a number of Acts, beginning with 
one of July 27, 1789, ch. 4, 1 STAT. 28. It was amended in 
respects not here material by Pub. L. No. 619, 85th Cong., 
2d Sess. (Aug. 12, 1958), 72 STAT. 547. 


810 U.S.C. § 6011 (1958). This was 34 U.S.C. § 591, the 
source of which was R.S. 1547. In addition 10 U.S.C. § 121 
(1958) provides: “The President may prescribe regulations 
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Next in this line of authority come certain United States 
Navy Regulations issued pursuant to Seetion 1547 of the 
Revised Statutes. They were issued by the Secretary of 
the Navy, the Honorable John L. Sullivan, and approved 
on that same day by the President, the Honorable Harry 
S. Truman. These Regulations contain the following 
provisions: 


“The responsibility of the commanding officer for 
his command is absolute, except when, and to the 
extent, relieved therefrom by competent authority, or 
as provided otherwise in these regulations.” '° 


“In general, dealers or tradesmen or their agents 
shall not be admitted within a command, except as 
authorized by the commanding officer: 

* * * * 
“3. To furnish services and supplies which are 
necessary and are not otherwise, or are insufficiently, 
available to the personnel of the command.” ™ 


“The commanding officer shall require that orders 
and regulations pertaining to the security of * * * 
classified * * * material * * * are strictly observed.” ” 


“Definitions. 


“1. ‘Classified matter.’—Information or material in 
any form or of any nature which in the public inter- 
est must be safeguarded in the manner and to the 
extent required by its importance.” * 


to carry out his functions, powers, and duties under this 
title.’ This “title” of the United States Code was revised, 
codified and enacted into law by statute, being Pub. L. No. 
1028, 84th Cong., 2d Sess., ch. 1041 (Aug. 10, 1956), 70A 
STAT. 1. 


934 U.S.C. § 591, codified Aug. 10, 1956, as 10 U.S.C. 
§ 6011. 


10 Regs. § 0701. 
1 Jd. § 0734. 
12 Td. § 07138. 
13 Jd. § 1501. 
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“Subject to law and as may be prescribed by the 
Secretary of the Navy, it shall be the duty of the 
Chief of Naval Operations to: 

* * * * 

“12. Prepare and issue manuals and other appro- 
priate publications containing orders, instructions, 
and procedures, conforming to these regulations, and 
pertaining to matters for which he is responsible.” ™* 


“The Chief of Naval Operations shall supplement 
these regulations with appropriate | publications in- 
eluding the Security Manual, * * *. 


The United States Navy Security Manual for Classified 
Matter, promulgated October 2, 1954, contained the fol- 
lowing: 

“Persons who are considered visitors * * * are 


divided into four basic categories which are further 
subdivided as follows: 


“Category United States citizens * * * 


One 
* * * - 
“Baker Personnel of private facilities under con- 
[meaning tract to the Department of Defense.” 
(B)] 


“The commanding officer of the activity being visit- 
ed has full discretion as to whether or not the visit 
shall be permitted.” 


The U. S. Navy Physical Security Manual promulgated 
by the Chief of Naval Operations on April 14, 1956, con- 
tained the following: 


“Definitions 
“1, Naval Activity. A naval activity shall be con- 
strued to mean a unit of the Naval Establishment, of 
14 Td, § 0204. 
Td. § 1502. 
16 Security Manual § 1403. 
7 Td. § 1409. 
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distinct identity, and established under an officer in 
command or in charge. 


“3. Facility. A facility, for purposes of this in 
struction, is any building, shop or utility within an 
activity having a specific function.” * | 

“The Commanding Officer. The Commanding Officer 
is responsible for the security of all property and 
installations within his command. He prescribes the 
security measures to be adopted, and coordinates when 
necessary, the measures adopted by subordinates, but 
he alone remains responsible for the overall security 
of his command.” ” 


“The Security Officer. Normally, the Commanding 
Officer delegates most of the administrative and oper 
ational aspects of security to a subordinate, who is 
referred to in this manual as the Security Officer. 
The functions of this officer include planning, super- 
vision, inspection, coordination, and submission of 
recommendations with respect to: 

“a. Physical security 

“(1) Internal security 
- * * * 99 20 

“Specific duties. The planning, supervision and co 
ordination of matters relating to the security of the 
command includes: | 


“a. Internal security matters: 


“(1) Safeguarding from * * * the unauthorized 
21 


disclosure of classified matter.” 


It is argued by the Union that these Navy regulations 
and manuals were not published in the Federal Register 
pursuant to the requirements of Section 3 of the Ad- 
ministrative Procedure Act™ and the Federal Register 


18 Physical Security Manual § 0100. 

19 Td. § 0154. 

20 Td. § 0156. 

21 Td. § 0156.3. 

TAT. 238 (1946), 5 U.S.C. § 1002 (1958). 


"| 


22 60 
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Act ** and thus were not valid. The section of the Ad- 
ministrative Procedure Act providing for publication be- 
gins: 


“Kixcept to the extent that there is involved (1) any 
function of the United States requiring secrecy in 
the public interest * * * — 

“(a) Every agency shall * * * publish in the Fed- 
eral Register [ete.].” 

Certainly the operation of an agency for the design, 
planning and production of naval guns and other ord- 
nance is a funetion requiring secrecy in the public in- 
terest. The Attorney General’s Manual on the Adminis- 
trative Procedure Act cites as an illustration of the 
meaning of the provision: “Thus, the War Department 
obviously is not required to publish confidential mat- 
ters of military organization and operation * * *.” There- 
fore, in so far as these regulations apply to the Naval 
Gun Factory, they need not be published in order to 
establish their validity. We are not concerned with their 
| validity in any other application. Furthermore the pro- 
| vision of the Act to which we have referred excepts from 
publication “any matter relating solely to the internal 
management of an agency”. In so far as these regula- 
tions prescribe the authority of the commanding officer 
over an installation such as the Gun Factory, they relate 
to the internal management of the Navy. The public 
effect is remote. The Committee Reports on the Bill 
which became the Administrative Procedure Act point 
out that the publication provisions were intended to make 
available to the general public such administrative oper- 
ations and procedures as are public property. The au- 
thority of naval officers over naval operations can hardly 
be classified as public property. In so far as the Federal 
Register Act is concerned, no act of Congress required 


°3.49 STAT. 501 (1935), 44 U.S.C. § 305(a) (2) (1958). 








2196 SECURITY AND CONSTITUTIONAL RIGHTS 


publication; the Navy regulations had not been designated 
by the President as applicable to the general public; and 
thus were not required by this statute to be published. 

It therefore seems clear that naval officers in command 
of naval installations have ample authority to control the 
ingress and egress of civilians to and from the premises 
of the command.** 


The Exercise of Authority. 


The contract made October 1, 1955, between the Board 
of Governors of the Naval Gun Factory Cafeterias and 
M & M Restaurants, Inc., provided in part: 


“* * * In no event shall the Concessionaire engage, 
or continue to engage, for operations under this 
Agreement, personnel who 


“(iii) fail to meet the security requirements or 
other requirements under applicable regulations of 
the Activity as determined by the Security Officer of 
the Activity.” * 


wv 


In answer to an interrogatory posed in this lawsuit by 
the plaintiffs to the defendants concerning the procedure 
followed by the officials of the Naval Gun Factory to de- 


**The Congress has recognized the existence of such au- 
thority by prescribing penalties for the unauthorized entrance 
upon such naval installations. See, e.g., 62 STAT. 765 (1948), 
18 U.S.C. § 1382 (1958); 64 STAT. 1005 (1950), 50 U.S.C. 
§ 797 (1958). 


25 Sec. 5(b). The predecessor contract, of December 1, 
1949, in effect when Brawner was employed, provided in Art. 
IX(b): “Approval for the employment of any person by 
the Concessionaire to work in the Naval Gun Factory * * * 
shall be conditioned upon the right of the Superintendent, 
or his duly designated representative, to cancel, revoke or 
withdraw the same for any cause or reason deemed sufficient 
by the Superintendent, or his representative, in the exercise 
of discretion, without the necessity for any showing of 
cause.” 


SECURITY AND CONSTITUTIONAL RIGHTS 219 


termine whether a civilian, non-Governmental employee 
should be given an identification badge, the Governmental 
defendants answered that each applicant for an identifi- 
cation badge was required to complete an application 
form which contained the following: “I agree to obey all 
Naval Gun Factory Regulations * * *.” The execution 
of such an undertaking by Brawner is implicit and not 
denied. 

Not only do the Government officers have technical au- 
thority to protect the privacy of premises such as a naval 
gun factory, but the right to do so is a right of the high- 
est priority in the public interest. No one, we think, 
would question that right or its priority. Certainly the 
realisms of the world situation dictate its necessity. On 
the other hand, no individual citizen has a natural or in- 
herent right to enter such premises. And we find no stat- 
ute which confers such a right upon civilians. The only 
right of entrance possessed by a civilian is a right gained 
by contract or by specific permission. Brawner’s only 
right to enter the Gun Factory was a right which she 
gained by way of her contract of employment. It was 
derived from a combination of two contracts, one between 
the Government and her employer and the other between 
her employer and her. Brawner’s only right of entrance 
was subject to the flat, unequivocal contract provision 
that employees permitted entrance to the Factory must 
meet the security requirements of the command. We do 
not see how a contract right of an employee of a con- 
tractor with respect to the subject matter of the contract 
can be superior to the rights of the contractor in respect 
to that subject matter. If the rights of a contractor- 
employer are subject to limitations, the rights of em- 
ployees under the contract are subject to the same limita- 
tions. Thus, for example, if a contract specifies a 40- 


2% 2 WILLISTON, CONTRACTS § 364A & n. 5 and cases there 
collected (8d ed. 1959) ; id. § 394. 


7 
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hour work-week, no individual employee has a right to 
demand employment for 60 hours a week. Moreover we 
know of no rule of law or custom which requires that 
employees be informed of the terms of the employer’s 
contract, to which they are not parties but by virtue of 
which they gain their employment. 

Thus it clearly appears that the commanding officer 
at the Factory had a high priority right to protect en- 
trance to the Factory and the civilian Brawner had 
merely a right derived from a contract which specifically 
provided that she must meet the security requirements 
of the officer. This being the situation, we fail to per- 
ceive any limitation upon the discretion of the command- 
ing officer in respect to civilian presence within his com- 
mand, except limitations imposed by higher naval author- 
ity. We find no rights of the public, or of any member 
thereof, which act as a restriction upon the otherwise 
unfettered discretion of naval officers in such a matter. 

The contract between M & M Restaurants, Inc., and 
the Government contained no provision relating to pro- 
cedure upon the denial of access to the Factory by an 
employee, but the contract between Brawner (via her 
representative, the Union) and her employer did provide 
a procedure in respect to disputes under that contract. 
It provided for arbitration. As we have seen, she was 
afforded that full procedure. She has had the full of her 
contractual procedural rights. 


III. Power to Control Access versus Claimed Right 
to Employment at Naval Gun Factory 


It is argued in Brawner’s behalf that her right to em- 
-_ployment was involved in her right to be daily upon this 
particular site; that this right to employment was a pro- 
tected right; and that this protection reached through to 
create a protected right to be at a particular site of em- 
ployment. We think principles applicable to employment 
as such are not applicable to the case we have before us. 
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We discuss those principles only because they are pressed 
upon us and we think they reflect some erroneous prem- 
ises which we are in duty bound to indicate. 


Employment—a Qualified Right. 


In the first place it is obvious that no one has an un- 
qualified right—inherent, statutory or constitutional—to 
enter upon such employment as he chooses. Qualification, 
or suitability, is a restriction upon any such right. For 
example, maintenance of strict secrecy in respect to cer- 
tain matters which come naturally to an employee’s knowl- 
edge in the ordinary course of his employment is a com- 
monplace element of suitability for particular employ- 
ment. Trade secrets in industry,” financial matters in 
business, official affairs in Government,” are within the 
scope of this custom. Furthermore the Government fre- 
quently requires that one be particularly qualified, even 
for private employment: for example, to be a nurse, or a 
barber, or an engineer, or a lawyer. A young man, even 
one out of college, has no unrestricted right to practice 
law. He must (1) study for a prescribed period and (2) 
qualify under tests sponsored by the judicial branch of 
the Government. It is after one has been qualified and 
licensed, or admitted, to a trade or profession that rights 
under contract or statute attach and a debarment from 
that occupation requires certain procedural steps.2® And 


27 See Blake, Employee Agreements Not To Compete, 73 
HARV. L. REV. 625, 667-674 (1960). 


28 To take a simple example: a law clerk applicant may be 
a legal giant; he may have a most engaging personality; but, 
if he cannot be entrusted with judicial secrets, no judge 
would consider him suitable for appointment. The same 
principle obviously applies in all branches of the Govern- 
ment. 


22 See GELLHORN & BYSE, ADMINISTRATIVE LAW 768-779 
(1954). 


46949 O—61—pt. 4- 19 
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the same doctrine applies where Government action is of 
such nature as to be a factual debarment of the individual 
from his vocation or profession, even though not a for- 
mal disbarment or cancellation of license. This is what 
the Supreme Court was talking about in Greene v. Mc- 
Elroy,® as the Court repeatedly emphasized in its opin- 
ion. The person there involved was an aeronautical engi- 
neer of such specialized training and capacity that access 
to classified information was essential to engagement in 
his profession. Denial of such access was a complete de- 
barment. 


Removal Process. 


No employed person has an inherent or natural right 
(z.e., a right apart from statute, regulation or contract) 
to any sort of process in respect to removal from his 
particular job.** In private employment an employee’s 
rights in respect to discharge stem from the contract of 
employment. This is and always has been established law; 
it is one of the basic reasons for trade unions. The rights 
of Government employees in respect to removal from 
employment stem from statute or from regulations adopt- 
ed by the authority by which they were employed. This 
has been established law throughout the history of this 
country. Originally, as every student of history knows, 
the Executive authority had plenary power to remove 
summarily any and all Executive employees; and they 
did so.** The climax of the long fight for security in the 


30 360 U.S. 474 (1959). 


3135 AM. JUR. Master and Servant §§ 26, 34 (1941) and 
cases there cited. 


82 See, e.g., Ex parte Duncan N. Hennen, 38 U.S. (13 Pet.) 
230, 259 (1839); Shurtleff v. United States, 189 U.S. 311 
(1903) ; Myers v. United States, 272 U.S. 52 (1926); Hum- 
phrey’s Executor v. United States, 295 U.S. 602 (1935). 


33 The history texts are replete with examples. FISH, THE 
CIVIL SERVICE AND THE PATRONAGE 13-14, 20, 26, 28, 39, 65, 
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civil service was the enactment of the Lloyd-La Follette 
Act in 1912. That Act, as amended, is still in force. It 
specifically provides: “No examination of witnesses nor 
any trial or hearing shall be required except in the dis- 
cretion of the officer or employee directing the removal 
or suspension without pay.” * 

That statute has been discussed under attack many 
times in the courts, but no court has ever intimated a 
shadow of unconstitutionality in it. The law is clear. 
Absent an express statutory protection, any Government 
office, the tenure of which is not fixed by the Constitu- 
tion or set by statute, is subject to removal at pleasure. 
This one thread is the warp of the whole fabric of the 
case law; it appears throughout—from Ex parte Duncan 
N. Hennen in 1839* to Vitarelli v. Seaton in 1959.5 Eix- 
cept for special classes, Government employees may be 
removed summarily without charges and, except for the 
provisions of the Lloyd-La Follette Act, without reasons. 


120-121, 125, 130, 147, 153, 155, 160, 164, 166, 168, 170, 252 
(1905) ; 4 CHANNING, HISTORY OF THE UNITED STATES 256- 
257 (1935); 5 CHANNING, op. cit. supra at 389 (1933); 6 
CHANNING, op. cit. supra at 302 (1930); SCHUBERT, THE 
PRESIDENCY IN THE COURTS ch. 2 (1957); HACKER & KEN- 
DRICK, THE UNITED STATES SINCE 1865, pp. 99-100 (1934) ; 
Hicks, THE FEDERAL UNION 397 (1937); HART, TENURE OF 
OFFICE UNDER THE CONSTITUTION (1930); and see generally 
SAGESER, THE FIRST TWO DECADES OF THE PENDLETON ACT: 
A STUDY OF CIVIL SERVICE REFORM (Univ. Studies, U. of 
Neb., 1935); FOULKE, FIGHTING THE SPOILSMEN (1919); 
Richardson, Problems in the Removal of Federal Civil Serv- 
ants, 54 MicuH. L. REv. 219 (1955) ; Grundstein, Presidential 
Power, Administration and Administrative Law, 18 GEO. 
WASH. L. REV. 285, 296 et seq. (1950). 


3437 STAT. 555, as amended, 62 STAT. 355 (1948), 5 
U.S.C. § 652(a) (1958). 


35 38 U.S. (18 Pet.) 230. 
36 359 U.S. 535. 
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A holding to the contrary would necessitate a ruling that 
the Lloyd-La Follette Act is and always has been invalid; 
that the hundreds of employees discharged under its 
procedural terms since 1912 were wrongfully discharged; 
and that Government employment at all levels carries 
life tenure, i.e., inherent, constitutionally protected invul- 
nerability to discharge, except upon charges, open hear- 
ings, confrontation by witnesses, cross-examination, and 
findings. Such conclusions have no support in law, in 
our opinion. 


Situs. 


Finally, absent a special contract or circumstances con- 
stituting a total debarment from an occupation, an em 
ployee has virtually no rights in respect to the situs of his 
employment. Grocery chains, public utilities, law firms, 
and notably the Government, move employees about from 
place to place willy-nilly. It would be fantastic to propose 
seriously that an employee of a large emplover has some 
sort of procedural rights which must be respected before 
he ean be moved from here to there. Certainly the Gov 
ernment’s many moves in decentralization programs g ve 
no heed to any such notion. 

The young lawyer in our analogy, supra, has no right 
to employment by any particular person or client, or 
indeed to any clients at all. And his place of employ- 
ment, his continued engagement in any particular maticr 
or by any particular client, are entirely at the whim of 
his employers. To take a simple example: If the Govern 
ment were to retain as consultants a private law firm, 
and the firm sent one of its voung lawyers to do some 
of the work; and if a Government officer called a senior 
member of the firm and said, “This voung man is too 
gabby for our purposes. Don’t send him over here any 
more’; the young lawyer would have no rights of pro- 
eedural process of any kind, sort or description. 

Again by way of analogy, certainly no one would doubt 
the authority of the Supreme Court to require its private 
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printer to transfer a Linotype operator who, without 
wrongful intent, portrayed to his friends at afternoon 
stops in a convenient bar the nature of the opinions he 
was putting in print. No one would contend, we think, 
that the right of a Linotype operator to work on the 
advance printing of opinions of the Court is such that he 
could not be removed from the premises without a hear- 
ing in full panoply of charges, confrontation of witnesses, 
compulsory disclosures in publie by his cronies, cross- 
examination, and findings. An investigation sufficient to 
satisfy the Court of the afternoon garrulity of the em- 
ployee and a quiet word to the printer would be all such 
a situation would entail, we think. He could be put to 
work somewhere else. 

We come back to the problem as to Brawner. She was 
not discharged. She was not debarred from her chosen 
occupation. She was offered a similar job by her same 
employer, and she refused. There are scores of places 
open to short-order cooks here and everywhere. The 
essence of her claim is that the site of her employment 
eannot be changed unless charges are made against her 
and she has a full hearing with witnesses, ete. We find 
no substance whatever to her claim. 


Stigma. 


It is further argued in Brawner’s behalf that the Gov- 
ernmental action has besmirched her reputation. Of 
course it has consistently been held that outright dis- 
missals from Government employ, on stated grounds of 
malfeasance, bribery, or even attempted seduction, are 
validly accomplished without the traditional trappings of 
due process.** And we see no comparatively greater de- 


37 Eberlein v. United States, 257 U.S. 82 (1918); Golding 
v. United States, 78 Ct.Cl. 682, cert. denied, 292 U.S. 643 
(1934); Kent v. United States, 105 Ct.Cl. 280 (1946); 
Richardson, Problems in the Removal of Federal Civil Serv- 
ants, 54 MICH.L.REV. 219, 240 et seq. (1955). 
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famation in a denial of entrance to a naval installation 
because of its security requirements. Nobody has said 
that Brawner is disloyal or is suspected of the slightest 
shadow of intentional wrongdoing. “Security require- 
ments” at such an installation, like such requirements 
under many other circumstances, cover many matters 
other than loyalty. Certainly they must cover garrulity, 
honesty, a measure of judgment, sobriety, a high sense 
of one’s obligations, ete. A naval installation such as a 
gun factory is in and of itself a confidential matter of 
highest priority, and many of its vital features are ob- 
servable by anyone on the premises. Many physical char- 
acteristics of guns or machinery may be observable and 
transmittable by the most inexpert observer. The mere 
presence of certain officers may be important. The nor- 
mal idle lunchtime chatter of emplovees in such opera- 
tions may be saturated with comment which may well be 
inconsequential upon the premises but pregnant with 
danger outside it. Security regulations for such places 
are not to be restricted to control of access to copies of 
papers or limited to the locking of a safe at night. Secu- 
rity regulations in such an installation may well include 
an impenetrable silence on Factory matters and events, 
no matter how trivial they may appear to a reviewing 
court. Denial of employment at a Navy installation be- 
cause of its security requirements is certainly no more 
of a stigma than is a discharge for almost any reason. 
Almost any discharge is a ‘‘stigma’’. But such dis- 
charges are not protected by any inherent right to con- 
frontation, cross-examination, ete. The rhetoric in these 
arguments is greater than their substance. 


Third-Party Interference. 


We come now to another phase of Brawner’s case. It 
is argued to us that in this case the Government (i.e., 
the Governmental appellees) stands in the position of a 


third-party tort-feasoy; that is, it was guilty of inter- 
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fering with an employment contract.** That contract was 
Brawner’s contract (via her representative, the Union) 
with her employer. In the first place we note this is not 
the typical case of third-party interference. Admittedly 
the Governmental action did constitute an “interference’’ 
with Brawner’s continued employment at a particular 
situs. The precise question is whether this “interference” 
was illegal, that is, constituted an actionable wrong. As 
we have already seen, vis-a-vis his employer, no employee 
has an inherent right to work at a particular situs. Such 
a right may under some circumstances exist vis-a-vis a 
stranger to the employment relationship. But under the 
law of third-party-interference a defendant is not liable 
if the alleged interference is no more than the exercise 
of a legal right equal to or greater than the right claimed 
by the employee.** The Government had such a right, 


38 The cases stating the law pertinent to this tort are col- 
lected in Annots., 29 A.L.R. 5382 (1924); 84 A.L.R. 43 
(1933), supplemented, 26 A.L.R. 2d 1227 (1952); 9 A.L.R. 
2d 228 (1950). The law in this area developed from early 
recognition of a right of action for intentional interference 
with a man’s business, Garret v. Taylor, Cro. Jac. 567, 79 
Eng. Rep. 485 (1621), to include protection of one’s right 
to a livelihood, e.g., Truax v. Raich, 239 U.S. 33 (1915) (in- 
volving an employment relationship terminable at will by 
the parties); Owen v. Williams, 322 Mass. 356, 77 N.E.2d 
318 (1948). We must note that the United States as such 
cannot be liable in damages for “interference with contract 
rights” (including employment contracts) under the Fed- 
eral Tort Claims Act, 28 U.S.C. § 2680(h) (1958). See Du- 
pree v. United States, 264 F.2d 140 (3d Cir.), cert. denied, 
361 U.S. 823 (1959). In view of our disposition of the case, 
we need not reach the question whether the appellants are 
seeking to hold the United States, and not merely the Gov- 
ernmental appellees, liable for such damages. 


39 See Spalding v. Vilas, 161 U.S. 483 (1896) (Postmaster 
General held not liable in damages even if he acted mali- 
ciously) ; Annot., 29 A.L.R. 532, 533 (1924). In Donovan v. 
T. & P. Ry., 64 Tex. 519 (1885), an employee of a freight 
hauling company lost his position because the railway, by 
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namely, the right to exclude people from the Gun Factory. 
Through the Board of Governors of the Gun Factory 
Cafeterias, the Government recited this right in Section 
5(b) of its contract with M&M Restaurants, Inc. This 
right was exercised by the Government, through the Gov- 
ernmental appellees, by enforcement of the contract. This 
right is clearly equal to, or greater than, whatever right 
Brawner could claim to work at the particular situs. 
Furthermore, not only did the Governmental appellees 
exercise a legal right; they performed the legal duty of 
exercising their discretion under the applicable regula- 
tions. We find no liability on the Governmental appellees 
as third-party tort-feasors. 


IV. Liability of M & M Restaurants, Inc. 


We next consider the liability of the concessionaire. 
It is argued to us that the agreement between M&M 
Restaurants, Ine., and the Union, the latter acting on 
behalf of all employees, contained a provision that em- 
ployees should not be discharged without good and suffi- 
cient cause. To this there are two answers. In the first 
place, Brawner was not discharged. In the second place, 
if she had been discharged, surely, so far as her employer 
was concerned, the refusal of the commanding officer of 
the Factory to approve her entrance upon the Factory 
premises was a good and sufficient cause for the employer 
to release her from employment. 


V. Greene v. McElroy 


Greene v. McElroy, supra, is cited to us as controlling. 
We think it does not treat of our problem. In the first 
place Greene dealt only with the “authorization” relied 
upon by the Government officers. The Court was quite 


regulation, barred all but railway employees from access to 
its warehouse. The railway was found not liable, because it 
had a legal right to adopt such a regulation. 
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explicit about this delimitation. We do not have that line 
of authorization in our case, and the authority dealing 
with entrance upon naval installations, which we have re- 
cited, is clear and ample. In the next place, as we have 
pointed out, Greene dealt with a total debarment, in fact 
even though not technically, from a chosen occupation. 
The testimony was, as recited in footnote 11 to the Court’s 
opinion: “In view of his [Greene’s] position with the 
company, there was no work which he could do in light 
of this denial of clearance by the Navy. As a result, it 
was necessary for the company to discharge him.” We 
have no such case here. In the concurring opinion in 
Joint Anti-Fascist Refugee Committee v. McGrath, which 
the Court cites in Greene, Mr. Justice Frankfurter em- 
phasizes the historic background of the procedural re- 


quirements in different types of proceedings. The Justice 
said in part: 


“The Court has responded to the infinite variety and 
perplexity of the tasks of government by recognizing 
that what is unfair in one situation may be fair in 
another. * * * The precise nature of the interest 
that has been adversely affected, the manner in which 
this was done, the reasons for doing it, the available 
alternatives to the procedure that was followed, the 
protection implicit in the office of the functionary 
whose conduct is challenged, the balance of hurt com- 
plained of and good accomplished—these are some of 
the considerations that must enter into the judicial 


judgment. 
* * e * 


“«* * * Finally, summary administrative procedure 


may be sanctioned by history or obvious necessity.” ** 


We have discussed the historic background of our present 
problem, the precise nature of the interest affected, and 
the other factors mentioned in the quoted passage. Noth- 


40 341 U.S. 123 (1951). 
41 Td. at 163, 168. 
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ing in that study suggests a hearing, with witnesses, etc., 
in respect to employment at a particular place, where 
the circumstances do not spell total debarment from an 
occupation. 





We hold only that under the circumstances of this case 
—including the statutes, the regulations, the nature of the 
place involved, the two contracts, and the arbitration pro- 
ceeding—no rights of appellant Brawner were violated 
by the lifting of her identification badge for entrance to 
the Gun Factory. We have discussed other subjects only 
because they were pressed upon us by way of argument 
and must needs be discussed. 

The judgment of the District Court is 


Affirmed. 


DanaHer, Circuit Judge, concurring: The dissenting 
opinion seems to condemn a majority of the court for 
the decision to rehear the case en banc. I am impelled 
to comment for I had dissented from Judge Edgerton’s 
opinion new annexed to Judge Fahy’s present text, as is 
my original dissent. 

It has been fittingly observed that our power to rehear 
a case en banc should be exercised “sparingly,” particu- 
larly at the instance of one of the parties.’ “Moderation 


1It may prove of interest to observe that there have been 
72 such motions in the current court year and only 2 have 
been granted. Our Clerk’s records show as to motions for 
rehearing en banc filed by one of the parties: in the court 
year 1958-1959, 97 such motions were filed and we granted 
but 1; in the preceding court year, 84 such motions were 
filed and we granted but 2; in the court year 1956-1957, 48 
such motions were filed but we granted none; in 1955-1956, 
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and self-restraint” control the exercise of our discretion 
in deciding such motions, but one criterion, at least, in- 
volves the effect of an erroneous opinion which may set 
a precedent for this Cireuit. 

Our dissenting brothers observe that after appeal in 
this case had been taken, none of the parties and no mem- 
ber of the division assigned to hear the case and no other 
member of the court requested that the case be heard en 
banc. Overlooked is the fact that a unanimous division of 
this court had decided our Greene v. McElroy on April 
17, 1958,? where the situation and the circumstances went 
far beyond those presented in the instant case. There was 
no slightest reason for any member of the court or for 
counsel for the parties to assume what course ultimately 
might be followed in the Greene ease. 

The Supreme Court granted certiorari in Greene v. Mc- 
Elroy on October 27, 1958.* The instant case, before a di- 
vision of the court differently constituted from that which 
had heard the Greene case, was argued February 19, 
1959. The sitting division decided to await the action of 
the Supreme Court. Neither counsel nor any other mem- 
ber of the court then knew that we had done so, nor could 
any of us know that the Supreme Court on June 29, 1959 
would hand down its decision reversing Greene v. Mc- 
Elroy. 

Not until August 21, 1959 during summer recess, with 
most of the judges away, could it publicly be known that 
a majority of the sitting division had concluded that the 


32 such motions were filed and we granted but 3; in 1954- 
1955, 35 such motions were filed and we granted none, while 
in the preceding year we granted but 1 of 21 motions. Thus, 
of 389 such motions in the last seven court years, only 9 
have been granted. 


2103 U.S.App.D.C. 87, 254 F.2d 944. 
3358 U.S. 872. 
4360 U.S. 474. Argument was had on April 1, 1959. 
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instant case was deemed to be controlled by the Supreme 
Court’s decision in Greene v. McElroy. When Government 
counsel saw the opinion of the majority, a motion for 
rehearing en banc was promptly filed. 

After our judges had returned for the Fall sessions of 
the court and had had an opportunity to read the ma- 
jority opinion with the opposing dissent, and-to consider 
the Government’s pending motion, the case was ordered 
on for argument before the full court on November 9, 
1959. 

What did the record disclose? A private corporation 
had had a contract with the United States Government to 
operate a cafeteria in the Naval Gun Factory, owned by 
the United States. The contractor, M & M Restaurants, 
Ine., had as one of its employees, Rachel Brawner. As a 
cook, like other private, non-Government personnel, she 
was privileged to enter upon the premises of the United 
States Government only while in possession of a badge of 
identification, required by naval regulations. 

The Board of Governors at the Naval Gun Factory had 
been notified by the Navy’s security officer that Rachel 
Brawner “would have to surrender her Naval Gun Fac- 
tory badge and would not be permitted to enter the Naval 
Gun Factory until clearance is certified by the Security 
Officer.” (Emphasis added.) Mr. Baker, representing 
M & M, was requested to return Mrs. Brawner’s badge, 
and he did so. Mr. Baker informed Mrs. Brawner that 
he had picked up her badge “for security reasons.” ® 

The appellant union instituted arbitration proceedings, 
extensively conducted thereafter. It was then brought out 
that the union represents 2,000 members who are pri- 


5 Mr. Baker’s interpretation may not seem accurate. The 
notice indicated that Mrs. Brawner had become subject to 
further check. “Security” could mean many things. Mrs. 
Brawner might even have been personally insanitary in her 
food handling and had so become a risk. We have not been 
told just what prompted the further check on Mrs. Brawner. 
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vately employed by restaurants in Government buildings 
and 600 members who are commercially employed in cafe- 
terias and restaurants in this area. One of the arbitra- 
tors, Samuel H. Jaffe, Esquire, of the firm of Jaffe and 
Dunau, dissented from the arbitration award. He argued 
in his dissent against the determination by those in com- 
mand that Mrs. Brawner did not meet “basic require- 
ments and thus her pass was revoked.” He pointed out 
that there is “no greater threat to the very existence of a 
labor organization, than to permit an employer the unilat- 

eral action it has indulged here.” (Emphasis added.) He 
further assailed the action of the security officer as “in 
excess of his authority or under authority not validly con- 
ferred. For otherwise no government employee could ever 
have successfully challenged his ouster from public em- 
ployment on security grounds: the government could 
simply answer his protest by saying that the government 
cannot be required to permit him to work in a building 
it owns and from which his entry could be barred.” 

As will be seen from the majority opinion of the sitting 
division, Judge Edgerton adopted the position urged by 
Mr. Jaffe. He found the naval officer’s order invalid in 
terms of Greene v. McElroy as lacking safeguards of con- 
frontation and cross-examination, and “if,” he said, “if” 
Navy regulations purported to justify the order, the regu- 
lations “as in the Greene case” were likewise similarly 
deficient. He adopted the analogy offered by Mr. Jaffe 
that the Government might “deprive government em- 
ployees of their jobs on similar grounds, without giving 
them a hearing, by simply excluding them from the places 
where they work.” Of course, we were not dealing here 
with a Government employee. Again, even Government 
employees in unprotected status may be dismissed out of 
hand. They have protected employment rights only if 
and when Congress confers such rights. 

Thus, as our judges examined the record, it became 
apparent that there is much more to the problem than 
at first seems to meet the eye. 
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Mrs. Brawner’s employer, M & M, offered her other 
employment at a different installation operated by it. 
She refused. That there are scores of privately operated 
concessions in Government buildings is common knowledge. 
It is reasonable to assume that private employment as a 
cook may be available in hundreds upon hundreds of res- 
taurants and cafeterias in the Washington area. This is 
not a case of “barricading” Mrs. Brawner against em- 
ployment, as the Supreme Court found had happened to 
Greene. But it 7s a case of the union insisting that it may 
place and keep one of its members in a private employ- 
ment status in a particular job, in a particular place on 
Government property even when Government authorities 
direct that access be denied “until clearance is certified 
by the Security Officer.” 

Never to my knowledge had there been such a chal- 
lenge to the Government’s right to protect its own Navy 
installation. Throughout our history, the authority of a 
Navy commandant had not been questioned as he exer 
cised controls over those seeking or claiming the privilege 
of access to Government property in his charge. I dis- 
sented from the majority views. For one thing, I thought 
the Commandant independently possessed the power he 
asserted. Again, to the extent that a majority of the 
sitting division found that the Navy regulations, if relied 
upon, might have been invalid, I particularly sought to 
“dissociate myself from the suggestion that invalidity 
implicitly turns upon whether, in application, provision 
has been made for ‘confrontation and cross-examination’ of 
sources whose reports. may have led to revocation of the 
privilege of access to the Government’s enclave.” 

I believe a privately employed worker hired by a Gov- 
ernment contractor may enter upon Government property 
only as a matter of privilege which may be accorded or 
withdrawn as those lawfully charged with responsibility 
for maintenance of the property may prescribe. I believe 
no hearing need necessarily be required. To illustrate, I 
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believe confrontation by accusers and a right of cross- 
examination are not essentials to a valid revocation of 
“passes” permitting lawyers to use the Supreme Court li- 
brary, or passes to visitors to the White House, or to 
employees of public utilities and other contractors serv- 
icing Government buildings. It might seem that any of 
many indiscretions or, specifically a food-handler’s per- 
sonal habits, could prompt such revocation. Even though 
a privately employed person has no authorized access to 
a file room in a highly sensitive naval gun factory, if such 
a person without authorization should be observed in that 
file room, I think the security officer may order a sus- 
pension of the privilege of access pending clearance. I 
think that officer lawfully might demand that the em- 
ployer transfer or otherwise deal with the employee 
without granting confrontation by accusers or a right to 
cross-examination of them. Even if it were a Government 
employee in an unprotected status no hearing of any 
kind whatever would be required.® 

Since the Government had had no opportunity to pre- 
sent its arguments in the light of Judge Edgerton’s ap- 
plication of Greene v. McElroy, a majority of the whole 
court decided to hear this case en banc. We have no 
means of knowing whether the Supreme Court will take 
a case or not. We do know that, unless reversed, a ma- 
jority opinion here establishes a precedent for this Cir- 
cuit. If the views of the two judges were to bind the 
other seven judges comprising this court here at the seat 
of government, we would indeed be laying down a new 


rule of law to control the Government’s administration of 
its property.’ 


6 See Vitarelli v. Seaton, 359 U.S. 535 (1959); Bailey v. 


Richardson, 86 U.S.App.D.C. 248, 182 F.2d 46 (1950), aff'd 
341 U.S. 918 (1951). 


7 We, ourselves, refused to permit members of a bar asso- 
ciation to conduct evening moot court sessions in this court 
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So we voted to rehear the case en banc and to con- 
sider the Government’s arguments. Some of the factors 
distinguishing this case from Greene may be summar- 
ized: 


Here, unlike Greene, there was no showing that the 
cook could not get another position. On the contrary, her 
own employer offered her another job which she de- 
clined. 

Here, unlike Greene, it was the Government’s own weap- 
ons producing property which was involved. 

Here, unlike Greene where neither Congress nor Execu- 
tive Order had authorized the particular procedure ap- 
plied in Greene, we have the Constitution and the statutes 
expressly providing for control of military and naval es- 
tablishments by officers selected for that responsibility. 
Indeed, Congress has made it a criminal offense for an 
unauthorized person to trespass upon the property. 

Here, unlike Greene where an Industrial Security Clear- 
ance Program was challenged, we find a mere suspension 
of privilege of access “until clearance is certified”—and 
no regulation purported to authorize or to provide a right 
to a hearing. 

Here, unlike Greene where a specially trained aeronau- 
tical engineer was typical of thousands who would poten- 
tially be deprived of private employment and “barricaded” 
against other work, we must balance the Government’s 
concern in its own protection in terms of excluding pos- 
sibly undesirable employees of private contractors who 
may be employable elsewhere. 

Finally, a majority of our judges may well have con- 
eluded that a majority of the sitting division had read 
into Greene what the Supreme Court said it had read out 
of it. Rehearing en banc was ordered because we believed 


house, essentially on grounds of building security. If the 
privilege had in fact been granted, would we have been pre- 
cluded frem revoking it without a hearing? and charges? 
and accusers? and confrontation and cross examination? 
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Judge Edgerton’s opinion might be erroneous. We all 
heard and considered the case and now decide that it was 
erroneous. Judge Fahy would have us reinstate an opin- 
ion which most of us believe to be erroneous. I am un- 
able to subseribe to the view that to perpetuate error 
makes for sound judicial administration. 

As | see it, the Supreme Court, the Judicial Conference 
of the United States and Congress support the position 
taken by a majority of the court. I think there is great 
“call for this court en banc to overrule the [erroneous | 
decision of the division” which first heard the case. I 
quite understand that there had been differing approaches 
in a circumstance such as this, but I think the problem has 
been solved, not only by 28 U.S.C. §46(c) but by the 
Western Pacific Railroad Case.® 

Before the Western Pacific Railroad Case was decided, 
the late Chief Judge Stephens delivered a paper before the 
District Bar Association, pointing to our practice of fur- 
nishing the draft opinion of a sitting division to the other 


8345 U.S. 247 (1953); views suggesting those held by 
Judge Fahy may be noted at page 265. The Supreme Court 
already had stated otherwise in Textile Mills Corp. v. 
Comm’r., 314 U.S. 326 (1941). At page 335 Mr. Justice 
Douglas wrote: 

“Conflicts within a circuit will be avoided. Finality of 
decision in the circuit courts of appeal will be promoted. 
Those considerations are especially important in view of 
the fact that in our federal judicial system these courts 
are the courts of last resort in the run of ordinary cases. 
Such considerations are, of course, not for us to weigh 
in case Congress has devised a system where the judges 
of a court are prohibited from sitting en banc. But 
where, as here, the case on the statute is not foreclosed, 
they aid in tipping the scales in favor of the more 
practicable interpretation.” 

And sec Civil Aero. Bd. v. Am. Air Transp., 344 U.S. 4, 
5 (1952) where the Court told this circuit it “may now wish 
to hear this case en bane to resolve the deadlock indicated in 
the certificate and give full review to the entire case.” 


46949 O--61 pt. 4 2A) 
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members of the court. He listed cases® where the court 
had sat en banc after Congress had adopted 28 U.S.C. 
§ 46(c), tracing recognition of its power to do so back to 
Textile Mills Corp. v. Comm’r, supra note 8."° 

In the Conference of Senior Circuit Judges meeting on 
October 1, 1938, with Chief Justice Hughes presiding, 
Judge Stone of the Eighth Circuit brought up the ques- 
tion “of determining how many judges will sit in a given 
ease.” The Chief Justice asked: “... would it meet your 
point if the statute provided that the court shall consist 
of three judges unless in the opinion of the majority of 
circuit judges a larger court or a court of a greater num- 
ber of judges at any time shall be deemed desirable?” ™ 
Following discussion, Judge Wilbur moved and the Con- 
ference adopted in substance, the proposal that Congress 


®20 Journal D.C. B.A. 1038, 107, 108 (1953); at that 
time, 1953-1954, the Chief Judge made up the sitting di- 
visions, assigning judges whose recognized differing view- 
points might be balanced in the consideration of each case. 
But since this court thereafter inaugurated the plan of 
choosing judges by lot, combinations of two particular judges 
holding similar “policy” views may occur with greater or 
less frequency, depending upon the dates they select for their 
assignments. Situations have arisen where a majority of the 
court has found itself at odds with particular opinions in 
cases as to which sua sponte, the full court has sometimes 
ordered rehearings en banc. See footnote 10. 


10The following tabulation, relevant to footnote 9, dis- 
closes that the court has sua sponte ordered rehearings en 
banc as follows: 


Motions Granted 


1953-1954 1 
1954-1955 9 
1955-1956 
1956-1957 
1957-1958 1 
1958-1959 
1959-1960 


11 Minutes of the Conference, p. 360. 


ATWO, 
mm > 00 OO ® Ole 
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be asked to legislate that a majority of the circuit judges 
might provide for a court of more than three judges 
when in their opinion unusual circumstances make such 
action advisable. The Conference so recommended, in 
1938 and each successive year, until in 1941, the House 
adopted H.R. 3390. Its report No. 1246'* drew upon a 
letter from Judge Biggs dated February 14, 1941, re- 
porting the recommendation of the Judicial Conference 
that Congress act favorably on the measure. Judge Biggs 
noted that the Conference deemed it advisable that all the 
active and available judges of the circuit should be in- 
cluded “to avoid any ground for suspicion that particular 
judges of the court, more than three but less than all, 
were selected to bring about a particular decision.” * He 
added: “It was to avoid the determination of decisions 
by a minority of judges, although in the utmost good 
faith, that did not represent the judgment of the court as 
a whole, that the measure was recommended by the Ju- 
dicial Conference ....” 

The Senate in 1941 had before it S. 1053, the counter- 
part of the House measure. The Judicial Conference in 
special session in January, 1941, had recommended its 
passage. Administrator Chandler at the April hearings 
presented the favorable views of the Judicial Conference, 
quoting, in part, from a letter reflecting the Conference 
position : 


“Many cases are of a highly controversial nature 
and permit, not unreasonably, diverse views of the 


12 See footnote 14, Textile Mills Corp. v. Comm’r., 314 U.S. 
at 334-35. The Committee report deemed en bane considera- 
tion desirable. “It also will obviate the situation where there 
are seven members of the court and as sometimes happens a 
decision of two judges (there having been a dissent) sets 
the precedent for the remaining judges.” 


13 Letter on file, Administrative Office of United States 
Courts. Congress by the Act of August 3, 1949, 63 STAT. 
493, added three judges to this court. Three of our Circuit 
Judges received recess appointments on October 21, 1949. 
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law. We think that if there be a controversial case 
a majority of the court should not be bound by a 
decision of two members, particularly if the other 
members of the court are plainly of the opinion that 
the question is of such importance that they desire 
to have their say in regard to what they think the 
law is.” * 


Such was the background as reported by the senior cir- 
cuit judges themselves for the ultimate adoption of 28 
U.S.C. § 46(c). Congress cautiously examined the prob- 
lem for many years in the light of Judicial Conference 
recommendations and Supreme Court pronouncements be- 
fore codifying section 46(c).% 


14 Hearings Before the Subcommittee of the Senate Com- 
mittee on the Judiciary, 77th Cong., 1st Sess., re S. 1053, 
pp. 15-16 (1941). Additional legislative history may be found 
in Western Pacific Railroad Case, supra note 8, particularly at 
254, and footnotes 8 et seq.; and see En Banc Proceedings in 
the United Courts of Appeals, 22 GEO. WASH. L. REV. 482 
(1954). 


15 Western Pacific Railroad Case, supra note 8, at 253, 
254; and see Hearing and Rehearing Cases In Banc, 14 
F.R.D. 91, 96-97 where Judge Maris wrote: 


“A decision of a controversial question made by a 
majority of all the judges of the court in banc obviously 
has much greater authority than a decision by two con- 
eurring judges of a panel of three which all the other 
five judges of the court might consider quite erroneous. 
True such matters could be corrected by the Supreme 
Court on certiorari but that court should not have to 
resolve conflicts of decision within a single court. The 
procedure in banc enables the court itself to deal au- 
thoritatively with problems of this nature, thus relieving 
the burden of the Supreme Court. The Circuit Judges 
of the Third Circuit think that this procedure has been 
very helpful in maintaining the very high esprit de 
corps which they enjoy. For each of them knows that 
in any case in which they are seriously divided in 
opinion they will all have an opportunity to participate 
in the ultimate decision which the court is to make and 
which under the doctrine of stare decisis is to be binding 
upon them in future cases.” 


SECURITY AND CONSTITUTIONAL RIGHTS 2219 


Of course we may—and most often do—decide not to 
resort to section 46(¢). We may even refuse to do so 
altogether. We may then attempt to certify unresolved 
questions to the Supreme Court, but we may find them 
dismissed.** We may let successive divisions develop a 
conflict within the cireuit. Is that result to be desired? I 
reject any such course, and believe we should earnestly 
attempt to decide and thus to settle our own differences— 
by majority action of the whole court. And that is pre- 
cisely what the Supreme Court has told us to do. 


“TAJll but two Cireuits have more than three Cireuit 
Judges. This undoubtedly raises problems when one 
panel has doubts about a previous decision by an- 
other panel of the same court. ... It is primarily 
the task of a Court of Appeals to reconcile its in 
ternal difficulties.” 17 

Rehearings en banc pursuant to section 46(¢) in most 
cases have achieved definitive disposition of controversial 
and decisive differences. I do not regard as wasted the 
time so spent, particularly when we look back upon the 
multiple conferences and the often futile exchanges of 
memoranda as we otherwise have sought agreement. Ree- 
onciliation of deeply held views has sometimes presented 
an imponderable problem in courts other than ours. A 
determination here by en banc rehearing and decision 
seems to me a highly salutary course. In that spirit we 
approached this very case. 

The dissenters here would “reinstate” the opinion of 
the sitting division. A majority of the whole court, all 

16 See, e.g., In re Burwell, 350 U.S. 521 (1956), where the 
Court at 522 hinted at its Western Pacific case, as pointing 
a route to decision; and Civil Aero. Bd. v. Am. Air Transp., 
supra note 8. 

17 Wisniewski v. United States, 353 U.S. 901-02 (1957), 
and cases cited. And see, e.g., Starr v. United States, 105 
U.S.App.D.C. 91, 264 F.2d 377 (1958), cert. denied, 359 U.S. 
936 (1959); Brown v. United States, 105 U.S.App.D.C. 77, 
264 F.2d 363, cert. denied, 360 U.S. 911 (1959). 
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nine judges voting, deem it erroneous. We thus assert 
and exert the authority conferred by 28 U.S.C. § 46(c) 
precisely in furtherance of one of important purposes of 
the legislation as recommended by the Judicial Confer- 
ence and as recognized by Congress.’** We have acted 
under “a grant of power to order hearings and rehearings 
en banc and to establish the procedure governing the 
exercise of that power,’?® as the Supreme Court recog- 
nized. 

In that view condemnation of the present majority by 
two of our colleagues may seem inapropos. 


Fany, Circuit Judge, with whom Enpcerton, Circuit 
Judge, joins, dissenting: In my opinion, while according 
due respect to those of a contrary view, rehearing this 
“ase en banc, a matter for the exercise of the sound dis- 
cretion of the full membership of the court, should not 
have been granted after the decision of the division. The 
statutory structure of this court of nine members, anv 
three of whom constitute a court, is designed to enable 
us to keep abreast of our work as it increases in volume 
over the years. Though I do not question our power to 


18 It is reasonable to suppose the Supreme Court will 
agree. It has told us “Our [its] general power to supervise 


the administration of justice in the federal courts . . . does 
not extend to disregarding a validly enacted and applicable 
statute or permitting departure from it... .” United 


States v. Nat. City Lines, 334 U.S. 573, 589 (1948). 


18 Western Pacific Railroad Case, supra note 8, 345 U.S. 
at 267. 
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rehear any case en bane it is a power to be exercised 
sparingly and only for good cause.’ 

Appellant Rachel M. Brawner, the private individual 
concerned, and the appellant labor organization of which 
she was a member, brought an action in the District Court 
on September 6, 1957, claiming that she had been illegally 
deprived by the Government, on security grounds, of her 
private employment as a cook in a cafeteria which was 
located with Government approval in the Naval Gun Fac- 
tory. The District Court decided against her on July 21, 
1958. She and the Union appealed to this court on August 
14, 1958. Neither the appellants, nor the United States, 
nor any member of the division of this court assigned to 
hear the case, nor any other member of this court, re- 
quested that the case be heard en bane. The division ac- 
cordingly heard argument, and took the case under ad- 
visement, in February 1959. There was then pending in 
the Supreme Court Greene v. McElroy, 360 U.S. 474. That 
case also involved the discharge, demanded by the Gov- 
ernment on security grounds, of a person in private em- 
ployment. Mr. Greene was an employee of a company 
manufacturing products for the Defense Department. He 
was authorized to have access to classified information, 
which our appellant was not. The division which heard 
the present appeal awaited the decision of the Supreme 
Court in Greene v. McElroy, which came down June 29, 
1959. Reversing this court, the Supreme Court held that 
Mr. Greene’s deprivation of employment was unauthor- 
ized. 

Neither the United States, nor appellants, nor any of 
the nine members of this court, then sought reargument 
of appellants’ case, en bane or otherwise. On August 21, 
1959, the division which had heard this case decided it, 


1The late Chief Judge Stephens stated his views upon 
the subject some years ago for the information of the Bar. 
20 D. C. Bar Ass’n Jour. 105-09 (1953). 
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holding, especially in light of Greene v. McElroy, that 
appellant Brawner’s discharge had not been validly ac- 
complished, one judge dissenting. Five weeks later, on 
September 25, 1959, rehearing en bane was sought for 
the first time, by the United States, in order to obtain a 
reversal of our decision, thus using the full court of nine 
judges as a court of appeals over a division. 

When the division decided the case it became ripe for 
consideration by the Supreme Court. When the United 
States nevertheless requested a rehearing en banc, each 
of the nine members of this court was called upon to con- 
sider the appropriate course for the litigation to take. 
Five members voted at this late stage to rehear the case 
en bane. It was accordingly set down for reargument, 
and reargued. It has now been re-decided, the earlier 
two to one decision of the division being reversed by a 
vote of five to four. Many months and much judicial and 
professional labor have been consumed in the en banc 
process, with final termination of the litigation still un- 
certain and probably far removed. <A decision is rendered 
which four of us think clearly inconsistent with prin- 
ciples laid down by the Supreme Court in recently re- 
versing this court in Greene v. McElroy. Appellant 
Brawner—unless she has wearied of the matter—will no 
doubt seek Supreme Court review. In that event the 
Supreme Court will be faced, as it could quite as well 
have been faced many months ago when the decision of 
the division was rendered, with the question whether or 
not to review the case. There was no call for this court 
en bane to review the decision of the division because, 
by reason of the nature of our court and of this 


8»~ACA 
ase, 


the responsibility of decision at the level of this court 
It seems to me that in such a case 
as this the possibility of a different result should then 
have been left, as it is now much later left, to the Su- 
preme Court. Even if the decision of the division be 
doubtful nothing has been advanced, and everything has 


had been fully met. 
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been retarded, for both the individual and the Govern- 
ment, by the substitution nearly eight months later of a 
decision no less doubtful. 

Were the case of only local importance, and therefore 
one in which a decision deemed by a majority of the full 
court to be erroneous must be corrected if at all by the 
court en bane, because not worthy of presentation to the 
Supreme Court, then our court en bane might perhaps 
have been more warranted in intervening. Larkin v. 
United States, —— U.S. App. D.C. : F.2d ——, 
is illustrative. But even in such a case moderation and 
self-restraint would be in order, for the philosophy under- 
lying the structure of this appellate court does not con- 
template ordinarily a superior appellate court within the 
court itself. Moreover, had request for en bane hearing 
of this ease been made before the division heard it, or 
even before the division decided it, such a hearing might 
reasonably have been granted because of the obvious im- 
portanee of the case. But en bane intervention after the 
decision of the division has served merely to retard ulti- 
mate disposition of the litigation, with no countervailing 
advantage to either the public or the private interests 
involved. 








My views thus expressed are not in condemnation of 
my brethren of the majority, but only an expression of 
opinion, different from theirs, as to the use of the en bane 
power. 

{ would vacate the order granting the rehearing en 
bane and would reinstate the opinion and judgment of 
this court first filed. 

[ add that deprivation of employment on _ security 
grounds is a grave injury. The public draws no sharp 
distinction between security and loyalty. Cf. Vitarelli v. 
Seaton, 359 U.S. 535. As the Supreme Court has said 
of exclusion from public employment on disloyalty 
grounds, “In the view of the community, the stain is a 
deep one; indeed, it has become a badge of infamy.” 
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Wieman v. Updegraff, 344 U.S. 183, 191. Engineer and 
cook alike suffer, in spirit and in reputation. They should 
have equal protection. 

The opinion of this court first filed, and the dissenting 
opinion filed at the same time, were as follows: 


Before Epcrerton, Fany, and Dananer, Circuit 
Judges. 


Epcerton, Circuit Judge: A private corporation, 
M&M Restaurants, Inc., under a contract with gov- 
ernment officers, operated a cafeteria in the Naval 
Gun Factory, property of the United States. The 
corporation employed appellant Brawner, a civilian, 
as a cook. Without a hearing of any sort, the Super- 
intendent and the Security Officer of the Naval Gun 
Factory excluded her from the premises and thereby 
deprived her of her job. They said she did not meet 
the “security requirements”. No one told either her 
or the corporation which employed her what the secu- 
rity requirements were, or why she was believed not 
to meet them. The employer asked for ‘‘a hearing 
relative to the denial of admittance to the Naval Gun 
Factory of Rachel Brawner.’’ The request was 
refused. 

Brawner and her labor union sued the Secretary of 
Defense, the Secretary of the Navy, the Superintend- 
ent and the Security Officer of the Gun Factory, and 
also Brawner’s employer, for the loss of her job, and 
have appealed from a summary judgment dismissing 
the complaint. 

Except with respect to the employer, the District 
Court erred. This has now become clear. On June 29, 
1959, the Supreme Court determined that the Secre- 
tary of Defense and his subordinates have not been 
empowered to deny a contractor’s employee access to 
his work, and thereby deprive him of his job, on 
security grounds, “in a proceeding in which he was 
not afforded the safeguards of confrontation and 
cross-examination.” Greene v. McElroy, 360 U.S. 474. 
What government officers are not empowered to do in 
such a proceeding, which includes a limited sort of 
hearing, they are not empowered to do in a proceed- 
ing that includes no hearing at all. As in the Greene 
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ease, if the action of the government officers was in 
accordance with Navy regulations, the regulations 
were unauthorized and invalid. 

It is immaterial that Greene’s working place does 
not appear to have been, as Brawner’s was, on gov- 
ernment property. From the premise that “the 
United States could validly exclude all persons from 
access to the Naval Gun Factory”, appellees draw 
the conclusion that the Secretary of Defense could 
validly exclude Brawner from her work there, on 
“security” grounds, without giving her a hearing. 
If the conclusion followed from the premise, it would 
likewise follow that the Secretary could deprive gov- 
ernment employees of their jobs on similar grounds, 
without giving them a hearing, by simply excluding 
them from the places where they work. But neither 
Congress nor the President has authorized any such 
thing. And it is clear that government officials may 
not deprive government employees of their jobs on 
security grounds except as authorized by Congress or 
the President. Peters v. Hobby, 349 U.S. 331; Cole v. 
Young, 351 U.S. 536. 

The government challenges the standing of appel- 
lant labor union to sue. We think the union here had 
standing to protect the interests of its members.’ 
Cf. Nat’l Ass’n for the Advancement of Colored Peo- 
ple v. Alabama, 357 U.S. 449, 459-460; MacArthur 
Liquors, Inc. vy. Palisades Citizens Ass’n, 105 US. 
App.D.C. 180, 265 F. 2d 372. 

Since Brawner’s employer could not employ her 
within the Naval Gun Factory, the only place where 


1The union was the recognized representative of the 
employees of M & M Restaurants, Inc., under a collec- 
tive bargaining agreement between the union and the 
Restaurants. The agreement authorized the union to 
participate in any dispute arising thereunder, including 
a dispute over discharge of any employee. When Im- 
plant Foods, Inc., replaced the Restaurants as the oper- 
ator of the cafeteria, the new collective bargaining con- 
tract included a provision whereby Implant agreed to 
reinstate appellant with full rights should this suit be 
determined in her favor. Cf. Fishgold v. Sullivan Corp., 
328 U.S. 275, 283. 
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it had contracted to employ her, when the government 
appellees would not let her enter the place, it is not 
responsible for ceasing to employ her. Appellants’ 
claim against the employer is for alleged breach of 
contract, and impossibility of performance defeats the 
claim. The judgment in favor of M&M Restaurants, 
Ine., is therefore affirmed. The judgment in favor 
of the government appellees is reversed and the case 
is remanded to the District Court for proceeding: 
consistent herewith. 


So ordered. 


DanaHER, Circuit Judge: I concur specifically in 
the majority’s opinion affirming the judgment in favor 
of M&M Restaurants, Ine. Otherwise I dissent. 

To say that some officials may have abused their 
authority is not to deny that authority exists. This is 
not such a situation as was presented in Greene Vv. 


McElroy, 360 U.S. 474. The property here is owned 


by the Government and is part of the naval establish 
ment. Control of aecess to the Naval Gun Factory 
has legally been vested in the Superintendent., When 
the public may enter and for what purposes and un- 
der what circumstances may be determined by that 
officer, in accordance with governing regulations. 
Congress has even made it a criminal offense, under 
some circumstances, for unauthorized personnel to be 
upon the premises. 18 U.S.C. $1382 (1952). 

The basic principle of control by the Government 
of its own naval establishment is here paramount, | 
think. Truck drivers, plumbers, telephone operators, 
electricians, artisans in every walk of life, in one 
way or other and at one time or other may have 
legitimate business with a naval base, but the privi- 
lege of access is to be extended and may be continued 
only as those charged with maintaining the security 
of the Government’s operation may by regulation 
prescribe. If some petty thief or numbers player or 
narcotics peddler or otherwise unfit person should 
insist upon continuance of a previously extended 
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privilege of access, I think the regulations authorize 
the Superintendent to bar him. 

[. am unable to conelude that regulations under 
which the officials here acted were invalid or un- 
authorized. Particularly do I dissociate myself from 
the suggestion that invalidity implicitly turns upon 
whether, in application, provision has been made for 
“confrontation and cross-examination” of sources 
whose reports may have led to revocation of the privi- 
lege of access to the Government’s enclave. 


BazELon and WasuineTon, Circuit Judges, dissenting: 
We agree with Judges Edgerton and Fahy that the case 
must be reversed on the authority of Greene v. McElroy. 
We note also that we joined them in voting against re- 
hearing en bane. 
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XII. MEMORANDUM BY SENATE SUBCOMMITTEE ON 
CONSTITUTIONAL RIGHTS STAFF MEMBER 


August 31, i960 
STAFF ANALYSIS OF DEPARTMENT OF DEFENSE 


DIRECTIVE NO. 5220.6 


MEMORANDUM TO: Charles H. Slayman, Jr., 
Chief Counsel and Staff Director 


FROM: Daniel M. Berman, Staff Consultant 
SUBJECT: Analysis of Department of Defense Directive No. 5220.6, 


' 


July 28, 1960. 


This memorandum was prepared pursuant to your request that I 
analyze Department of Defense Directive No. 5220.6 and assess the 
extent*to which its provisions adhere to or depart from constitutional 
standards. 

It was the Supreme Court's decision in Greene v. McElroy 
( 360 U.S. 474) which prompted the President to issue Executive Order 
10865, on which the Directive is based. That decision, which invali- 
dated the Industrial Personnel Security Program, turned on the fact 
that neither Congress nor the President had expressly authorized 
procedures under which defense plant workers could be excluded from 
access to confidential information without the opportunity to confront 
and cross-examine informants who had furnished data reflecting 
adversely upon them. Although the decision rested on this narrow 
ground, the Court indicated that grave constitutional questions 
might be presented if non-confrontation procedures were to be 


sanctioned by either Executive Order or act of Congress. That the 


44 
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Administration interpreted Chief Justice Warren's opinion in this 


‘Industrial Personnel Access Authorization Regulation," 
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way is apparent from the fact that the Executive Order which has 
been issued does not merely give Presidential authorization to 
already existing practices. Instead it employs language and 
formulates procedures which do make some concessions to the 
principle of confrontation and cross-examination. 

Before attempting to assess whether these concessions -- as 
spelled out in the Directive -- satisfy the constitutional standard 
to which the Supreme Court alluded, it may be desirable to discuss 
the function served by confrontation and cross-examination. There 
is no reason to believe that these rights are designed exclusively 
for the benefit of the individual who employs them. Rather, they 
have value to society as a whole, because they are excellent devices 
for the ascertainment of truth. Without doubt, ex parte proceedings 
are simpler, more efficient, and more economical; but it is a mistake 
to assume that they possess probative value. Although they often 
result in a clear-cut verdict, there is no assurance that the 
verdict is just. Confrontation and cross-examination are tools for 
the discovery of truth. When they are employed, the task of the 
character assassin becomes difficult; the chance that an innocent 
man may be injured is minimized; and, most important, society does 
not suffer the piteous waste which ensues when a man who may have 
talent and ability is deprived of the opportunity to contribute 
their fruits. 

Against this background, the detailed provisions of the 


Directive may be examined. 
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The principal change the Directive makes in the program dj 


>+ 4 


which the Supreme Court struck down cnncerns methods by which an cl 


applicant may attempt to refute derogatory information used i 
against him. An important element of this procedure involves Vv: 


furnishing the applicant with a written statement of the reasons 


© 


for considering the denial or revocation of his access authoriza- 0: 


tion. Since this may be the only bill of particulars available Ww 
to him, its completeness and explicitness are highly significant. 

On this subject, however, the Directive makes no advance toward 

er fairness. On the contrary, it seems to mark something of 

a retreat. Both the old and the new directives permit considera- 


4. 


tions of national security to set the outermost limit beyond whicl 
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the statement may not go. Within this restricted area, however, 
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word specific the Lxecutive Order substitutes comprehensive. I 
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Sec. IV (19)( B je 1is change may not be salutary. Comprehensive 
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ness emphasizes the number of subjects to be covered in the ( 
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statement of reasons rather than the elaborateness with which eacl ] 
is to be explained. Since on f the most frustrating problems faced 
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by an applicant in a security proceeding is his inability to rebut 
charges which are not detailed with sufficient precision, the shift 
in emphasis may not be desirable. While comprehensiveness is a 
virtue, it should not be achieved at the cost of vagueness. 

The importance of being specific is underlined by the degree 
of “particularity” which the Directive demands from the applicant 
when he responds to the Statement of Reasons. His reply must be 

« « e« a detailed written answer under oath or 
affirmation specifically admitting, denying or 

disclaiming knowledge of each allegation and each 

supporting fact alleged in the Statement of Reasons. 

The applicant's answer must either admit or deny 

each allegation or supporting fact, giving such 

explanation as may be available to him, or disclaim 

knowledge thereof. A general denial or other similar 

answer is not sufficient. The applicant must set out 


his position with sufficient particularity to dis- 
close the basis thereof . 


se 6 

A more basic defect of the section dealing with the statement 
of reasons concerns the delineation of the area outside which no informa- 
tion is to be provided. It is true that the Executive Order does not 
leave much room for maneuver, since it provides that the statement 
shall be only "as comprehensive and detailed as the national security 
permits." Sec. 3(1). Even within this restrictive wording, however, 
it might have been possible to frame a regulation more in accord with 
constitutional criteria. Perhaps the precise meaning of the nebulous 
phrase, “national security," should have been spelled out, possibly in 
terms of safeguarding military secrets. In the absence of definition, 


"national security" is too vague to provide a meaningful standard. 
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hearing board for the purpose of "supporting his eligibility for acces 
authorization ....." It would to indicate 
that the applicant appears in order to deal with unfavorable evidence 
which has been introduced against 

The difficulties created for the applicant by the procedures 
described above make it nothing short of tragic that a complete and 
unrestricted right of confrontation and cross-examination is not 
recognized by the Directive. Having been hobbled by an inadequate 
statement of reasons and crushed by an unfair burden of proof, the 
applicant now learns that he must combat an enemy whom he cannot sce. 
There is no question about the fact that the Executive Order and the 
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that he has nothing to question them about. ‘The Directive excludes 
from the domain of permissible cross-examination “a written or oral 
statement of a person relating to the characterization in the State- 
ment of Reasons of any organization or individual other than the 


rT ™ 


applicant . . . . Sece IV.E.2.g. This could result in the following 
o oS 


An applicant is told, in the Statement of Reasons: "You are said 
to have been in 1930 the treasurer of the Park Avenue Branch of the 
Association of Streetcleaners, a Communist-front organization." The 
applicant had indeed been in charge of the Association's shaky finances, 
but he denies that the organization was a Communist front. He insists 
that it was interested in cleaning streets, not in cleaning out capitalists, 
When confronted with the informant who supplied the damaging data, 
however, he cannot cross-examine him on the only controverted fact: 
the character of the organization. Confrontation so limited is useless. 

Because of the restrictions with which the Executive Order 
surrounds the right of confrontation, a related problem immediately comes 
to the fore. If the applicant is in all likelihood to be deprived of a 
meaningful opportunity to confront all of his accusers, will he at least 
be assured of the presence of those who could bear witness on his behalf? 
Unfortunately, the answer is in the negative. ‘The basic reason is that 
there is no authority for the issuance of subpoenas in such cases. It 


is disappointing that neither the President nor the Secretary of Defense 


has requested Congress to fill this gap by the passage of appropriate 


legislation. Even in the absence of the subpoena power, however, 
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the chairman of the hearing board -- or possibly the Secretary of 
Defense himself -- could assist the applicant by issuing formal 
invitations to individuals whose testimony he desires. ‘The Directive 
provides for such assistance by the hearing board chairman but only 
upon a showing that it is "practicable and necessary." Even then the 
chairman in his “sound discretion" may decline to issue the invitations. 
Sece IV. D.4. These procedures, which are calculated to discourage 
the applicant from employing the offices of the hearing board chairman, 
serve no useful purpose and should have been discarded in favor of 

an arrangement under which invitations would issue automatically upon 
the request of the applicant. 

All the procedure described above are to be dispensed with 
under the terms of the Directive in the event that there 
mination at the screening board level that the applicant's access 
authorization should be granted or continued and no request for 
reconsideration is made by the Secretary of Defense, the Secretary 
of a military department, or the administrator concerned. Sec. IV. C.4. 
This is a desirable feature of the Directive. Yet it is compromised 
by the requirement that "favorable determination shall be by unanimous 
vote. Sece IV. C.9. Such a provision apparently rests on the dubdious 
proposition that a single dissenting vote establishes reasonable doubt 
o the applicant's suitabiliaty. But if the member in the minority 


is unable to convince his colleagues of the applicant's lack of 


eas i allot ta a Si eee ‘ 
suitability, there is no basis in logic for substituting his judgment 
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354 U.S.298, (2) required that membership in an organization it 
unaccompanied by knowledge of its subversive purposes, cannot be 
considered a damaging fact, and (3) eliminated Sec. III. B. il; 
which covers one who maintains an association with one who maintains 
an association with undesirables. 

The preceding paragraphs do not constitute a line-by-line 
criticism of the Directive. Such an analysis would reveal many 
other significant points of disagreement. There has been an effort 
to comment anly on major defects in the regulations illustrative 
of basic misconceptions. 

The primary subject on which this memorandum has focused is 
confrontation and cross-examination. It is not only for reasons 
of decency, fairness, and propriety that there should have been 
more than infinitesimal concessions to confrontation. It is also 
because the Directive as presently framed may not be able to 
pass muster with the Supreme Court. If an effective Industrial 
Security Program is needed, it seems nothing short of catastrophic 


to frame it in terms almost as objectionable by constitutional 


standards as the program which was found wanting in Greene v. McElroy. 





XIII. EXCHANGE OF CORRESPONDENCE BETWEEN SUB- 
COMMITTEE ON CONSTITUTIONAL RIGHTS AND LOYD 
WRIGHT 


OCTOBER 28, 1960. 
LoYp WRIGHT, Esq., 


Los Angeles, Calif. 


DEAR Mr. WRIGHT: I am hoping to send a compilation of papers, briefs, mem 
orandums and correspondence to the Government P ting Office in the very 


near future, to be printed as an appendix to hearings conducted last year 
the Senate Constit 





i 


tional Rights Subcommittee on Security and Constitutional 
Rights—‘‘A Study of Methods of Providing Due Process of Law in Federal Loy 
ilty-Security Programs.” 


As things developed, it was never possible to hold another publie hearing by 
he subcommittee on this subject and therefore I did not renew effort to schedule 
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However, your views currently on loyalty-security programs, particu y 
uur comments on Department of Defense Directive No. 5220.6, would help 
f the subcommittee ir onsidering the various problems involved 3 
encourage you to send us your comments as soon as you cal n this dire 
i. copy of which is enclosed for your convenience 
With kind regards, I am 
Sincerely 
CHAI H. SLaAYM T 
f f 4) ~N r t 
B 
| M - 2 1460 
( ARLES H. SLAYMAN, JI Esq 
( et ¢ ingzel and Nte Dire try s \ f } ai } f Judiemary 
Washington, D.C 
DEAR MR. SLAYMAN: Please accept my apology for being s ite in answering 
1 ette f Octobe 2s 1960 The delay has is er Iness 
I ad by ! eing sent I ne fice 
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Che Defense dire ‘ he subject f I al Pe nnal A ‘ 
Z n Re ew Reg i date July 28 1960 f we are to ce le 
to have xecutive directives ithe than statuto1 vy, I believe a ste] 
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While I must say that I lean always toward statutory law, I have about given 
up hoping that the administration or the Congress will enact our recommenda- 
tions, and therefore I am happy to endorse this directive. 

With kindest personal regards, I am, 

Sincerely yours, 


Loyp WRIGHT. 


DECEMBER 5, 1960. 
Loyp WRIGHT, Esq. 


Wright, Wright, Goldwater 4 Mack, 
Los Angeles, Calif. 

DEAR Mr. WricHT: Thank you very much for sending me your comments with 
regard to the industrial personnel security program, under date of December 
2, 1960. 

I shall see that your comments are included with those we have collected for 
the information and use of the subcommittee. 

Trusting that you will let me know the next time you are in Washington, and 
that we will have an opportunity for at least a brief chat again, I am, 

Cordially yours, 
CHARLES H. SLAYMAN, Jr., 
Chief Counsel and Staff Director. 
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